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Oco0eHHOCTH MPAaBOBOT0 PeryJTUPOBaHUA 000POTA IHEPTUM B POCCUICKOM

IrpaxaaHCKOM 3aKOHO/IaTE/ILCTBE

B coBpeMEHHOW POCCHMCKOM IMPABOBOM CHUCTEME JIESTEIIBHOCTh, CBSI3aHHAs C
WCIIOJIb30BAaHUEM DHEPIUH, PEryJIMPYETCS B paMKaX HECKOJIBKMX OTpaciiell Ipasa.
[Tpu sTOM TIpaBOBast TPAKTOBKA dHEPTUH (HAKTHUECKH 3aKPEIUIIET €€ YKOHOMUIECKOE
MOHMMAaHUE KaK ToBapa. Takoe TMOJO0KEHUE BO3HUKIO B CHIY OTCYTCTBHS
HEOOXOJIMMOCTH CIEUHAIBHO-TIPABOBOTO MPOYTEHHUSI JAHHOTO TMOHSATUSI, KOTOPOE
M3HAYaJIbHO BOCIIPUHUMAJIOCH KaK B MEPBYIO 0UYEPE/Ib IKOHOMUYECKAs] KATETOPHUSI.

B oroii CBA3M, cuMTaeM YMECTHBIM, TMpuUBECTH BbIcKa3biBaHue K.II.
[loGenoHoclieBa, KOTOPBIM yKa3blBal Ha TO, YTO "B CBS3M C Pa3BUTHEM
MIPOMBIIIUICHHOCTH W TOPrOBOTO pBhIHKA MOHSATHE O TOBape Bce Oosee u Oosee
paclmupsieTcs, TPOCTHPAsICh M HAa TaKUe€ UMYIIECTBA, KOTOpPbIE MO €CTECTBEHHOM
IIPUPOZE MEPBOHAYAIBHO CUMTATHCh HE MOMICKAIIMME TOBAPHOMY OOpaIieHHI0" .
[IpaBOBOE MPEACTABICHHE O KaTeropun "toBap" ocHOBaHO Ha monoxkeHmsx ['K PD?,
IJIc yCTaHABIMBAIOTCS JBAa KPUTEpHUs, HEOOXOAUMBIX JUIsl TpPU3HAHUA OOBEKTa
MaTepuaibHoro Mupa toBapoM (m. 1 cr. 455 'K P®): 1) Bemnas npupona; 2)
COOTBETCTBHE TPEOOBAHUSIM 000POTOCIIOCOOHOCTH.

CnemyeT OTMETUTh, 4YTO TOBapHas XapaKTEpPUCTHUKA HE  SIBISETCS
CIIACUTEBHBIM BBIXOJIOM TIPU TIOUCKE TMPABOBOTO OMPEICICHHS KaKOTro-Tu00
SIBJICHUS, TIOCKOJIBKY JIUIITh OTPakaeT SKOHOMUYECKUM acCleKT B €r0 paCCMOTPEHUH U
HE TO3BOJISIET OJIHO3HAYHO OXapaKTEepU30BaTh MPABOBOM PEKUM COOTBETCTBYIOIIETO
oowekra. Ilo wmuenunto C.A. CBupkoBa, NPUMEHEHHE K OHEPTUU TOBAPHOU
XapaKTepPUCTUKU OOOCHOBBIBACTCS MPUUYMHAMH IKOHOMHUYECKOTO U IOPUIUYECKOTO

XapakTtepa, IOCICAHHUC OCHOBBIBAIOTCA 4Yamc BCCTO HAa HOPMATHBHCTCKOM
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pPacCMOTPEHUN 3aKOHOJATENIbHON KOHCTPYKIIMHM JOrOBOPa 3HEPTroCcHaOKEHUsS B 'K
Jlornka, Kak @paBUIIO, CIEAYIOIIAS: TIIOCKOJIBKY IIOJOKEHUS O JOTOBOpE
sHeprocHabxeHus BkirodeHbl B § 6 1. 30 'K P® "Kymsa-pogaxka', a mpeameTom
JJAHHOTO J0TOBOpa (B Y3KOM NMOHUMaHuM) cornacHo M. 1 ctT. 454 'K P® saBnsercs
Belllb (TOBap), MpeasiaraeTcsi CYUTaTh, YTO MPEAMET JI0TOBOpa 3HEProcHabKeHUs
(SHeprust) TaKKe 00MaaeT TOBAPHOIT XapaKTePHUCTUKOMN-.

Opnnako, Ha Ham B3, AeicTByromuil 'K PO Bce e He mO3BOMISET clenaTh
OJIHO3HAYHOTO BBIBOJIA O TOBAapHOMW Ipupoje sHepruu. Tak, B m. 5 cT. 454 T'K PD
YKa3bIBAa€TCs, YTO K OTACIBHBIM BHJJAaM JOTOBOpa KYIUIU-MIPOJAXKHU TMOJOKECHUS,
npexycmotpenssie § 1 rim. 30 I'K PO, npuMeHsoTCSA, €Ciii HHOE HE MPETYCMOTPEHO
npaBuiamu Hacrosiiero Komgekca 06 atux Bugax goroopoB. Torna kak B § 6 ri1. 30
'K PO peusr uaer HE O peaju3alii TOBApPOB, a O CHAOXKEHUM JHEPTrUEH uepe3
IIPUCOEINHEHHYIO CETb.

Kpome TOro, ecim mpocieIuTs HCTOPUIO PA3BUTHS SHEPreTHYECKOTO
3aKOHOJAaTEIbCTBA, CTAHOBUTCSI OYEBHUJIHBIM, UTO TOBapHas opMma sHepruu B Oonee
PAaHHHX MOJCISX OTPACIH (aKTHIECKH OTCYTCTBOBAIA".

Cnengyer oOpaTuTh BHUMAaHHME Ha TO, YTO JIOPEBOJIIOLMOHHBIE HOPMATHUBHBIE
MPaBOBBIC aKThl HE MPHU3HABAIN SHEPIHI0 ToBapoM. lloHATHITHBIN ammapaT 0b6opoTa
SHEPrMM B HHUX BKJIIOYal TakKhe TEPMUHBL, Kak "oTmyck", '"mpumeHeHue",
"motpebaenue". B 3HepreTHUeCKOM 3aKOHOJATENBCTBE COBETCKOIO NEPHOJA CIAEAYET
OTMETUTh TEHACHIUIO BBIACICHUS CAMOCTOSTENIBHONM MMYIIECTBEHHON 3HAYUMOCTH
HHEPrur, KOTOpas C TOBApaMHU TaKK€ HE OTOXKIECTBIAIACH. 3aKOHOAATEIHCTBO 00
AJIEKTPOCHAOKEHUU JaHHOTO TepUoja OIlepupoBaja TAKUMU TOHATUAMH, Kak
"momp3oBanue”, "oTmyck"”.

Crnegyer oTMETHTb, YTO Bce pefakiuu [IpaBuil mojab30BaHUs 3IEKTPUUECKOM

DHEpruer, KOTOphle ObUIM TPUHSTHI B COBETCKHM mTepuoj, a Takke (OCHOBBI

! CupkoB C.A. OcHOBHBIE TTPOOIEMBI TPAKIAHCKO-TIPABOBOTO PETYIMPOBAHUS 000pOTa dSHEPTUH: MOHOTpadus. - M.:
CratyrT, 2013. - C. 29.
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Craryr, 2013. - C. 32.

* Tam xe. - C. 33.
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rpaxaanckoro 3akoHomatenbcTBa CCCP m pecnyOmmk 1991 r. He comepkar
YIOMUHAHUI O Mepenade npaBa COOCTBEHHOCTH Ha SHEPIrUI0 KaK TOBAp B JIOTOBOpE
sHeprocHaOxkenus. CaMM OTHOUIEHUSI SHEProcHa0Xaloleld OpraHu3aluu U
MOTPEOUTENST PHEPTHUH XapaKTEPU30BAIMCh KaKk aOOHEHTCKHE, W CTPOWIIMCH IIO
MOJENHN OKa3aHUs yCIyT.

JlaHHBIA TOAXO HA CEroAHS OCTAETCA AaKTyaJIbHBIM IIPUMEHUTEIIBHO K
JIOTOBOPY DHEPrOCHAOKEeHMsI OBITOBBIX MOTpeOuTeneil. Tak, B COOTBETCTBHH C
nozunern BepxoBHoro Cynma P® nomadya ra3a W 3IEKTpUYECTBA 4eEpe3
MPUCOEAUHEHHYIO CETh HE SIBJISIETCS JOTOBOPOM KYIUIU-TIPOAQXH, a OTHOCUTCS K
KaTeropuu npenocrabiieHus: ycayr. [lorpedurens npu 3ToOM sBIsieTCsT aOOHEHTOM B
OTHOIICHHSIX 110 9SHEPrOCHAGKEHMIO, a He BiajeibleM umymiecTsa'. Crexyer
OTMETUTbh, YTO NPSMOE yKa3aHUE Ha TOBAPHYIO MPUPOAY DHEPTUU MNPUCYTCTBYET
muiib B ¢T. 3 @3 PO "OO6 snexkrposnepreruke” ot 26 mapta 2003 r., B KOTOpOi
DHEPTUs U MOIIHOCTD OMPEJIETICHBI KaK "0coObie TOBapHI'".

VYyuThiBasi CIIOPHOCTh PACCMOTPEHMSI PHEPTrUU B KAueCcTBE TOBapa, 0OpaThm
BHUMaHuEe Ha BbickazbiBaHue IL.I'. JlaxHo, cuuTaromiero, 4ro "mjs SHEPreTUYECKOu
chepbl 00IBIITOE 3HAUCHUE UMEIOT TaK)Ke TEXHUUECKUE M TEXHOJIOTUYECKUE YCIOBUS
U 3aKOHOMEpPHOCTH, 0a3upyroluecs: Ha BBIBOJAX €CTECTBEHHBIX HAyK, 0€3 3HaHUs
KOTOPBIX pa3pabOTKa, MPUHATHE, peau3alvs, a TaKKe WHTEPIpeTaius MPaBOBBIX
HOPM SIBIISIFOTCSL HETTOJIHBIMH, @ BO MHOTHX CIIy9asix MOT'YT OBITb OIIHOOYHBIMK".

Ponp npaBoBoil HAYKHU MpPU pa3pelIEHUN YKAa3aHHOTO NPOTUBOPEUHNS COCTOUT B
BbIPa0OTKE MOJX0Ja, KOTOPhIM OyJerT obOecrneunBaThCsi OanaHC BCEX HHTEPECOB
obmiectBa. [IpaBoBasi Hayka JOJDKHA TApMOHU3UPOBATH JaHHBIE OTHOIIICHUS, CO3/1aTh
YCTOMYMBYIO CHCTEMY COITMAJIBHOTO TMapTHEPCTBA B cdepe MPOU3BOJCTRA,
pacrnpeneneHust 1 noTpeOaeHust dSHepruu. s 3Toro npaBoBoi Hayke HEOOXOIUMO
CO3/1aTh CBOE COOCTBEHHOE JOKTPHMHAJIBHOE OIpeAeNieHue 3HEPTruu, KOTOpoe

MOMOXET JOOUTHCS YKa3aHHOM LIEH.
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