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Annorannsa. Ha ocHOBe aHaIm3a LIMPOKOrO Kpyra MCTOUHHKOB MNPEICTABICHA ABTOPCKAA MO3HLIMA
OTHOCHTEIPHO TEHICHLMI, CBA3AHHBIX C COBEPIIEHCTBOBAHHEM 3aKOHOJATEIBHOTC PErVIHPOBaHUA
HMHCTHUTVTa KOHCTHTVLIHOHHOH kanoObl B P®. ABTOPOM BEICTpauBacTCs JOTMMECKAs LEMb PACCYIKICHUM,
BKTIOUAOLIAA B ¢e08 XAPAKTEPHCTHKY NPOU3OLICIALINX M3IMEHCHHH PErIaMEeHTALIMH HCCIEIVEMOro
HMHCTHTVTA, OMNPEAENEHHE COOTBETCTBVIOIMX MO3UTHBHEIX M HETATUBHBIX CIEACTBUH TAKHX H3MEHEHUIT Ha
OCHOBE JMATICKTHUeCKOH MeTogonoruy. (CaenmaHel BBIBOABI O  INOCICIOBATEIPHOH PEATH3ALUH
3AKOHOJATENSM II0IX0JA K KOHCTUTYIMOHHOH ka100¢ Kak 0codoMy, IKCTPAOPAHHAPHOMY CPEICTBY
3allUTHI IPaB U CBOOO] IpazkiaH, KOTOPBIH peanuayeTed CYOCHANApHO: THIIE TOTJa, KOrda HHBIE CIOCOOBI
3aIIUTEL (B T. 4. CvAeOHOH) He NPHBEIM K BOCCTAHOBICHHIO HAPVIICHHBIX MNpPas. (IHOBPEMEHHO
OOOCHOBBIBASTCA TOUKA 3PEHHS O TOM, YTO mnpaeoBele mnoszuuuu Konetutyuuonnoro Cyia Pd,
KacalollHecsd HHTEPNPETALUMH OTAENbHBIX 37EMEHTOB MHCTHTVTA KOHCTUTVLIMOHHOH  Ka1oOBI,
BBIPAKCHHBIC B €r0 PEIUCHHAX, TAKAKE CIVKAT CBOSCOOPA3HBIM OPHEHTHPOM IS 3AKOHOJATENS NPH
paspaboTKe HOBBIX HOPM B HCCIeIveMol 001acTH.

Knruerbie ¢J10BA: KOHCTHTYLIUA, KOHCTHTY IUOHHAA a.1004, 3aKOHOJATENILCTBO, MPABOCY THE, KOHTPO.Tb,
ripaga, cBo0OIBI, 2alIUTA.

Ans uatHpoBanus: bpexues O .B. 2021. Hoeoe npaBoBoe peryIHpoBaHHE HHCTUTVTA KOHCTHTVLIHOHHOMN
#a10081 B Poccuiickoii @eaepaunu: tTeHaeHUnH U npod:iemMel. NOMOTHETIKA: ®unocodus. Couno.to-
rus. [Ipago, 46(2): 336-342. DOI 10.52575/2712-746X-2021-46-2-336-342

New legal regulation of the institution of constitutional complaint
in the Russian Federation: trends and problems

Oleg V. Brezhnev
Kursk Academy of State and Municipal Service,
9 Stancionnava St, Kursk, 305044, Russia
E-mail: obrezhnevi@ yvandex.ru

Abstract. Based on the analysis of a wide range of sources, the article presents the author's position on the
trends associated with the improvement of legislative regulation of the mstitution of constitutional
complaint in the Russian Federation. The author build a logical chain of reasoning, which includes a
characteristic of the changes that have occurred in the regulation of the institution under study, the
determination of the corresponding positive and negative consequences of such changes on the basis of
dialectical methodology. Conclusions are made about the consistent implementation by the legislator of the
approach to a constitutional complaint as a special, extraordinary means of protecting the rights and
freedoms of citizens, which 1s implemented subsidiary: onlv when other methods of protection (including
judicial) did not lead to the restoration of violated rights. At the same time, the point of view is substantiated
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that the legal positions of the Constitutional Court of the Russian Federation conceming the interpretation
of individual elements of the institution of constitutional complaint, expressed in its decisions, also serve
as a kind of guideline for the legislator when developing new norms in the area under study.
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Beeaenue

3alMTa OCHOBHBIX MpaB U ¢cBo0ox UeNnoBeka U rpaskIaHHHa ABNAETCA OIHOM U3 ueneil oe-
ATEJIBHOCTH BBICHIEre CyAeOHOre OpraHa KOHCTHUTYLHMOHHOIO KOHTPOJS - KOHCTHUTYLHOHHOrO
Cyna Poccuiickoit @enepaunu (nanee — KC P®). JlocTixkeHne 1aHHON enu 00eCneunBaeTes pe-
anuzauueil secex nonHoMouuit KC P®. Ho npu 3tom Konctutyuus P® (n. «a» u. 4 ¢1. 125) 1
®denepanbHblii KOHCTUTYLHOHHBIA 3akoH oT 21 uong 1994 r. Ne 1-®K3 «O KOHCTUTYLHOHHOM
Cyne Poccuiickoii @enepaunn» (nanee - ®K3 o KC P@) npeaycmaTpHBarT CNELHAIbHOE MO~
HOMOUHE MO PACCMOTPEHHI KAJI00 HA HapyLUIeHHE KOHCTHTYLIMOHHBIX MpaB U ¢BOOOM IpaKaaH
3aKOHAMH UJIM HHBIMM HOPMAaTHBHBIMH aKTaMH, MPUMEHEHHBIMH B KOHKpeTHOM aene. COBOKyI-
HOCTB MPaBOBbIX HOPM, PErNIaMeHTHPVIOLINX coAep kaHue U MOPSAIOK pealn3aluy 3TOro MoNHO-
MOUHsi, 00pasyeT MHCTUTYT KOHCTHTYLMOHHOI kanodwl [[Tetuna, 2017).

JlaHHBIH HHCTHTYT UMEET ABOHCTBEHHYIO MMPABOBYK) MPUPOAY: ¢ OINHOH CTOPOHBL, OH 00ec-
MEeYHUBACT 3ALUUTY MPAB KOHKPETHOIC JIHLA, ABJISAKILEIOCS 3asBHTEIEM, OTKPBIBAs BO3MOXKHOCTD
NepecMOTpa MPUHATHIX B OTHOLUEHHH €ro KOHKPETHBIX CyAeOHBIX aKTOB, a C OPYroi CTOPOHBI,
crocOOCTBYET YCTPAHEHHIO W3 CHCTEMBI 3aKOHOOATENbCTBA A€ eKTHBIX HOPM, KOHCTUTYLUHOHHO-
NPaBOBOMY MCTONIKOBAHHIO MOJIOKEHHI HOPMATHBHBIX AKTOB, T.€. PELIEHHUK) 3a1a4, BbIXOAALINX
3a PaMKH BOIPOCOB, 3aTPArHBAOLIUX CYABOY HHAUBHAA UIH OOBEIUHEHHS IPAXKAAH, MONABLIErO
kanoly, U UMELIHUX, TakuM obpasom, obuuee 3HaueHHe. Kanodel coctapnaoT oo 98 % ot yucna
BCex obpaluenuii, nocrynawwux 8 KC P®.

3akoH PQ@ o nonpaske k Koncturyuuu P® or 14 mapra 2020 r. Ne 1-DK3 «O cosepuen-
CTBOBAHHH PETYIHPOBAHHA OTAENBHBIX BONPOCOB OPraHU3aLUH U (YHKLHOHUPOBAHHA MyOmHy-
HOH BNACTH», a TaK)Ke MPUHATHINA B ero pazputhe PeiepanbHblili KOHCTUTYLUMOHHBINA 3aKOH OT
9 HosAbpa 2020 r. Ne 5-®K3 «O BHeceHuH H3MeHeHHUi B @enepanbHblit KOHCTUTYLHMOHHBIHN 3aKOH
«Q Koncturyunonnom Cyae Poccuiickoi @enepaunny CyLIEeCTBEHHO pepOPMHPOBAIH HHCTHTYT
KOHCTUTYLHOHHOIT ka0l [UenyHos, Bonavipesa, 2021]. PaccMOTpUM OCHOBHbIE HarpaBleHUs
3TOro pedOpMHUPOBAHHS.

Pacuypenne npeaMeTa KOHCTHTYUHOHHOMH RAN00BI

Panee nonyckanace nogaqa B KC P xanodbl Ha HapyLIeHHE KOHCTUTYLIHOHHBIX NPaB H CBO-
001 rpakaaH HCKITKOYHTEIBHO 3aKOHOM, IPHMEHEHHBIM B KOHKPeTHOM faene. MHbpiMu cnoBaMuy, B ka-
node MOTTIa OCTIAPHBATHCA KOHCTUTYLIMOHHOCTb HOPM TOMBKO (peaepanbHOro KOHCTUTYLIMOHHOTO 3a-
KOHa, (heaepanpbHOro 3aKOHa, KOHCTUTYLIMH (yCcTaBa) H 3akoHa cyObekta PO,

Onnako KC P® chopmynnpoBan HECKOIbKO NPABOBLIX MO3ZHLMH, PAKTHUECKH pacLIHps-
FOLIMX MPEeIMeT KOHCTHTYLHOHHOH xanodbl. OH NpH3HABal AOMYCTHMBIMH KalnQObl B OTHOLLE-
HHUHU TexX (popManbHO MOA3aKOHHBIX HOPMATHBHBIX MPABOBBIX aKTOB, KOTOPBIE MO HOPUAHYECKOH
CHJie TOKIeCcTBeHHbI 3akoHy. Hanpumep, ykasa IIpesnnenta P®, pocnonHswouero npodensl B 3a-
KOHONATEIBHOM PEryJHPOBAHHH (110 CMBICITY MPABOBOMH NO3HLHH, U3110:KeHHOI B [TocTanoBieHHH
KC P® o1 30 anpens 1996 r. Ne 11-IT), noctanosnenus I'ocynapcTsennoi ymel 00 00bsBaeHHH
amuuctuu (ITocranosnenne KC P® ot 5 urons 2001 r. Ne 11-1T).
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B Ilocranoenenuu KC P® ot 27 supaps 2004 r. Ne 1-I1 Obna BbIpaskeHa npapoBasi MO3HLIKA,
B COOTBETCTBHU ¢ KOTOpO# rpakaaHe Brpaee ocrnapupaTh B KC P@ KOHCTHTYLHOHHOCTE HOPM IO-
craHoBneHuii [Ipasutesnbersa PO, HaxoasLMXcs B CHCTEMHOM €AMHCTBE ¢ COOTBETCTBYIOLIHMH HOP-
MaMH henepanbHOrO 3aKOHA, NPH YCIIOBHH, YTC B JAHHOM (DefepalibHOM 3aKOHE HeIOCPENCTBEHHO
npeaycMOTpeHbl nonHOMO4HA [IpasutenbeTBa PO no H31aHNH0 HOPMATHBHBIX NPABOBBIX AKTOB IO
BOMPOCAM, He MOJTyHHBLIMM COAEPIKATEIBHOH PErfaMeHTalHH B fenepanpHOM 3aKOHE.

KoHcTutyunoHHble U3MeHeHHA 2020 T. MpU3HAaIOT BO3ZMOMKHOCTb MOJAdM kamoObl He
TOJIBKO B OTHOLUEHHH 3aKOHOB, HO U HOPMaTHUBHBIX akToB [Ipesunenta P@, Cosera Pepepaunu,
['ocyaapcteenHo#t dymbl, [IpaButensctsa PP, a Takke MoA3aKOHHBIX HOPMATUBHBIX aKTOB 3aKO-
HOJATENbHBIX H HCMOJHHUTENIBHBIX OPraHOB MOCYAAapPCTBEHHOM Bl1acTH CyOBeKTOB PO ¢ OroBopkoii
O TOM, YTO 3TH aKThI (KaK H OCMIAPHBaeMble 3aKOHBI CyOBekTOB PD) nosmxHbI ObITh H3AAHBI IO NIPEN-
meTam BeneHua PP unu coBmectHoro senenus PO u cydbextos PO [bpexnes, 2020].

JlaHHas HOBeJIa, ¢ OMHON CTOPOHBI, PACLIMPSET BO3MOXKHOCTH 3AILHTBI IPAB IPaskaaH B
KC P®, Ho ¢ Opyroii — yCUJIHBaeT « KOHKYPEHLIMIO» KOHCTUTYUMOHHON M aIMUHHUCTPATUBHOM Cy-
neOHBIX FOPUCOUKLUNA, UO0 MOA3aKOHHbBIE HOPMATHBHbIE aKThl BBICIIHX OPraHOB BIACTH MOTYT
ABJIATLCA MPEIMEeTOM OCMapUBaHUsA U B cynax oOulelt IpHCAUMKUUH B NOPSOKe aqMHHHCTPATHB-
Horo cynonpousoacTea [Benuesa, IlpecHsakos, 2020]. DT1a «KOHKYyPEHLHSI» MOXKET CTaTh OCO-
OEHHO 3aMETHOI ¢ YHETOM TOrO, YTO KOHCTHTYLUHMOHHBIE nonpabku 2020 r. GpakTHHECKH ynpasa-
HHJIH KOHCTHTYLIHOHHBIE (YCTaBHBIE) Cyabl CyObekToB PO.

YTouHeHHe Kpyra JIMl,
KOTOpbI¢ BNpaBe 00pAIATLCA ¢ KOHCTHTYIHOHHBIMH KAJI00AMH

Panee B ®K3 0 KC P® (4. 1 ¢1. 96) npsaMo nmpenycMaTpHBalIOCh MPaBo Ha OOpalleHue ¢
KOHCTUTYLIHOHHOH %anobol rpakaaH, ux oObeIHHEeHUH, a TAKXKE «MHBIX OPraHOB H JIHLL, YKA3aH-
HbIX B (pemepasbHOM 3aKOoHe» (K HUM OTHOCHIMCH [ eHepanbHblit npokypop P® u YnonHoMoueH-
HbIH 10 npaBaM yesopeka B P®). KC P® copMynupoBan paa npaBoBbIX MO3ULHHE, CYLIECTBEHHO
pacLIMPUBILKX KPYT JHUL, YIPaBOMOYEHHBIX Ha MoaodHoe obpaierue. OH, B YaCTHOCTH, MPU3HAN
TAaKO€ MPaBO 33 MHOCTPAHHBIMH IpakiaHaMH H nuuaMu 0e3 rpaxpaaHcTsa (IloctaHoBNeHHE OT
17 pespansa 1998 r. Ne 6-IT); koMmepuecKHMMH OpraHH3alLMAMH, OOManarIUMH CTATYCOM KOPH-
AMYECKOro JIMLA, B T.4. AKLIHOHEPHBIMH ODIIECTBAMH, TOBAPHILECTBAMH ¢ OIPAHHYEHHOH OTBET-
ctBeHHOCTHIO ([TocTanoBnenue ot 24 oxTadpsa 1996 r. Ne 17-I1); rocynapCTBEHHBIMH YHUTAp-
HbIMU nipeanpuATuaMH ([ToctaHoBnaeHue oT 12 okTs0pa 1998 r. No 24-I1); oGpazoBaTeNbHBIMU
yupeskIeHUAMHU Bhicluero obpasopanus (IToctaHosneHue ot 22 uroHs 2009 r. Ne 10-I1); opranamu
MecTHoro camoyrnpasieHus (Iloctanosnenue ot 2 anpensa 2002 r. Ne 7-11).

Brecenue nonpasok oT 9 Hoadps 2020 r. B @K3 0 KC PO obecneunBaer «MMnneMeHTa-
LHKO» AaHHBIX npaBoBblX NO3HUUHA KC PP B «TkaHb» 3aKOHOOATENBCTBA O KOHCTHTYLHOHHOM
CYACNPOH3BOACTBE. Tenepp 3aKOH YETKO pa3fesseT 3asABHTeNel-KanodlHKOB Ha TeX, KTO 00-
pallaeTcsa B 3aLUUTYy CBOMUX MpaB U cBoOOI, HAPYLIEHHBIX MPHMEHEHHBIM HOPMATHBHBIM aKTOM
(rpaskoaHe, IOpUAMYECKHE JTIMLA U MyHULUNATbHbIE 00pa30BaHUs B THLIE OPraHOB MECTHOT O Ca-
MOYMpaBJeHHA), U TeX, KTC HampapiseT ;kanoly B MHTepecax HHBbIX MpakdaH U IOpUAHYECKHX
muu (Y monHOMOYEHHbIH no npabaM yesnoseka B PP, yrmonHOMOUEHHbBIE MO MPaBaM YeNoBeKa B
cybpekrax P@, npyrue ynosHOMOUEHHBIE MO NPABAM B OTALJBHBIX Chepax HIH OTAENbHBIX Ka-
TErOpHil JIUL, NPEeAYCMOTPEHHBIE denepaibHBIMH 3aKOHAMH (10 NpaBaM pedeHKa, Mo 3aLUTe
npaB NpeJNPHHHAMATENEeH), HHbIE OPraHbl H JQJIKHOCTHBIE JIHLA B COOTBETCTBHHU ¢ (enepanb-
HbIM 3aKOHOM, OOLIEPOCCHHCKHE OpraHU3aUUY, KOTOpPble MOTYT NMPeOCTaBAsTh HHTEPECHI rpask-
OaH ¥ FOPUAHYECKUX JHL).

Moanduranua ycJ10BHH A0MYCTHMOCTH KOHCTHTYIHOHHOH 'KA100b1

CreuuanbHble YCIOBHA OOMYCTUMOCTH KOHCTHUTYLUMOHHOM skKanoObl MNpeayCMOTpPEHbI
cT. 97 ®K3 0 KC P®. PepopMa KOHCTUTYLIMOHHOTO CYAOMPOU3BOACTBA U3MEHUIIA HX MepeUeHb
1 MOOU(pHULHPOBATIa cogepKaHue.
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[TepBoe ycnoBHE CBA3AHC ¢ HATHUHMEM NPH3HAKOB HAPYIIEHHs NPaB U ¢BOOOM 3asBUTENS
WJIH JIHLA, B HHTepecax KOTOPOro noaaHa skanoda. Panee nanHoe ycnosue GOpMysIHpOBAIOCH
HHaye: eClIH OcTapuBaeMblii B jkanode 3aKOH 3ampaensae NpaBa U cBoOOAs! rpaskaaH. [Tpuyem
KC P® pocnpuHHUMAa JaHHOE YCIIOBHE B CHCTEMHOM €IHHCTBE ¢ HOpMoil 4. 1 cT. 96 ®K3 0 KC
P®, koTopas ykasplBaja, YTO ¢ KOHCTHTYLIHOHHOM %an000H 00palarTes rpakiaaHe, «4ui npasa
U cBoOOAbI Hapyuiaroncsa» (B HpiHewHeH penakunu PK3 o KC PO - «no ux MHEHHRO, Hapylua-
1oTcsA»). OTKa3biBasA B MPUHATHH K paccMOTpeHuto skanodel, KC P®, kak npaBuno, KOHCTaTUPO-
BaJl, YTO OcMapHUBaeMas HOpMa He Hapyutaem TNpPaB 3asiBUTENs, XOTA MOHATHS «3aTparuBaeT» U
«HApyLIaeT» MPHMEHHTENBHO K MPaBaM H CBOOOAAM IPakiaH CYIUECTBEHHO OTJIHUYAKITCS IO
cmbicay. HeiHenHue penakuuu nonoskeHuii 4. 1 ¢1. 96 un. 1 cr. 97 ®K3 0 KC P Gonee ynauxo
chopMyNHpOBaHBL: OHH YCTPAHSIOT BhILIEYyKa3aHHOE MPOTUBOPEUHE.

Bropoe ycioBHe CyLUECTBEHHBIX U3MEHEHUI He MpeTeprneno: pedb UaeT O TOM, 4TO JkKa-
n0da MOXKET OBITh MOAAHA B OTHOLIEHHH HOPMATHBHOIO MPABOBOrC aKTa, NPUMEHEHHOIO B KOH-
KPETHOM JeNie ¢ YHACTHEM 3asABUTEJIA WK JIHLA, B MHTEPECax KOTOpOro nojaHa xanoda. Xord
Teneps PK3 o KC P® npsAMo He ykasbIBaeT Ha TO, YTO COOTBETCTBYIOLLEE AeNO OOMKHO ObITh
3aBEPLUEHO B CYJ€, ITC JIOTHYECKH BBITEKAET M3 CONEPIKAHHS NPYrHX YCIOBHH NONYCTHMOCTH
[Bunosa, 2020].

Tpetbe yenoBue kacaerca cpoka nogaqn odpawmenus 8 KC P®: xanoda moxer OpiTh nonana
B TeHEHHE | roaa nocje NpUHATHA CynebHOre peleHHs, KOTOPbIM HCHEPNbIBAOTCS BHYTPUIOCY-
HapcTBEeHHbIE CpeacTBa CyneOHOM 3alUTEL, a B clIyyae, ey B NepecMoTpe Aena CYIOM, pelleHHe
KOTOPOTO OOBIYHO HCUEPMbIBAET TaKHe CPEACTBA MO COOTBETCTBYIOLIEH KaTeropuu aen, Obu1o oT-
Ka3aHO B CBA3H C MPOMYCKOM CPOKa 00KAI0BAHHA — HE MO3HeE | roja nocje NpHHATHS NOCIe-
HEro cynedHOre pelieHHs, B KOTOPOM ObUT MPUMEHEH COOTBETCTBYHOIIHNA HOPMaTHBHBIH akT. ['o-
OWYHBIA MpeceKaTesbHBI CPOoK MoJaiH KajoObl MOABUICA B POCCHHCKOM KOHCTUTYLIMOHHOM CY-
nonpouseoactee B 2014 r. Cefiuac nopAnoKk ero UCHUCIEHHsT HECKONBKO yTouHeH. K coskaneHuro,
B JAHHOM CITy4ae He NPeayCMOTPEHA BO3MOXKHOCTb BOCCTAHOBIIEHHSI TPOIYLIEHHOTO CPOKaA.

HakoHel, ueTBepTOE YCIOBHE ABJAETCA HOBBIM: OHO TPEOYET HCUEPIAHHOCTH BCEX BHYT-
PHUIOCYIAPCTBEHHBIX cpencTs cyaedHoi 3amuTe! [TaTtapunos, 2021]. DTo o3Ha4aeT, no odueMy
npasuiy, HeodxogumocTb Ao obpalueHus B KC P® nonaun «kaccalHOHHOH »kanoObl B CYA Mak-
CHMaJIbHO BBICOKOH A1 DaHHON KaTeropuu Oej MHCTaHUMH MU B Clyyae, €M BCTYMUBIINE B
CHJIY CYA€OHBIE AKTHI 110 OAHHOH KaTerOpHH AN MOMIEXKAT 00XANOBAHHK TOIBKO B HAA30PHOM
NOpsiAKe, HAA30PHOI xkanodbny. MHbIMH cioBaMH, 1O CyneOHOMY OeNy, B CBSA3H ¢ IPABONPHMEHE-
HHeM o KOTOpoMy HMeeTcsa HamepeHue oOpatutkes B KC P® ¢ skanodoii, Tpebyetcs oo Takoro
obpalleHHs, Kak MUHUMYM, MOAaTh BTOPYIO KacCaLMOHHYIO 5kanody, a eCcly pedb HAET O pelleHUH
Bepxosrore Cyna P@, npuHATOM B NepBOI HHCTAHLMH, — HANIPABHTh HAA30PHYH xanody. Ilpu
3toM KC P® Bnpase OTCTYNHTB OT 3TOrO NMPAaBHJIA B TOM CIYHae, €CIIH NPHAET K BbIBOAY O TOM,
YTO «MHOE MPHUMEHEHHe OCNIapHBaeMOro HOPMaTHBHOIC aKTa, YeM UMEBLLIee MECTO B KOHKPETHOM
nene, He mpexanonaraerca». OOpaTUM BHUMaHHE TaK)ke HAa TO, UTO B COOTBETCTBHH C 4. 4 CT. 2
DenepanbHOIO KOHCTUTYLIMOHHOIO 3aKk0Ha OT 9 HOoAOps 2020 r. Ne 5-@K3 B TeueHue 6 mecsies
C MOMEHTA BCTYIUIEHHs B CHITY JAHHOIO 3aKOHA ASHCTBYET Dosee MPOCTOe NPABHIIO ONPEASIeHHs
HCUePIIaHHOCTH BHYTPUIOCYIOAPCTBEHHBIX CPEOCTB CydeQHOI 3alUuThl, Mpeanoiararollee, UTo
ans coOmoneHnus JaHHOTO YCJIOBHA AOCTAaTOUHO MPOCTO Mojadd MO0l KaccauHOHHOH UNH (B
cny4ae ¢ pewieHneM Bepxosaoro Cyna P®) HaasopHO# kanodsl.

YcuiieHnue cpeacTe obecneyeHHs NpOH3BOACTBA MO KOHCTI/ITyuHOHHOﬁ JKajode

Kak u panee, B ®K3 0 KC P® (u. 1 ct. 98) npenycmotpeno, uro KC P®, npunss k pacemoT-
PEHHIO »KaN00y Ha HAPYLUEHHE KOHCTHTY IMOHHBIX NPAB U CBOOO IPaKIaH, YBeIOMIIET 00 3TOM CV,
NPUHABLIMII NTOC/IeqHee cyN1eOHOe MOCTaHOBJEHHE NO A€My 3asBUTENA WK JHLa, B MHTEpPecaxX KoTo-
poro rnogaHa xanoda, a 1o TpedOBaHHIO TaKOTro JHLIA — OPraH, OCYIUECTBIA UM HCTIOMHEHHE 3TOTO
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MOCTAHOBNEHHSA, H CY/I, PACCMATPHBAIOLLHE A0, /11 KOTOPOrO OHO MOKET UMETh 3HaueHHe. Coor-
BETCTBYIOLIMIA CYA BIpaBe, XOTA U He 00sA3aH NMPHOCTAHOBUTDH HCTIONHEHHE CyaeOHOro MoCTaHORMe-
HUS WM MPOU3BOACTBO MO ey no npuHsitus pewenus KC PO,

Tenepr ®K3 0 KC P (u. 2 cT. 98) npenycmarpusaer npasomoune KC PO B cny4ae, ecau
NpOAOKEeHHe UCTIONHEHHUs CyAe0HOro pelleHus Mo Jeny 3asiBUTeNs MOKeT NMPUBECTH K HeBO3-
MOKHOCTH BOCCTAHOBJIEHUA €0 MpaB, B ONMpeAeNeHHH O MPUHATHH KaloObl K pACCMOTPEHHIO YKa-
3aTh HA HEOOXOOHUMOCTb MPUOCTAHOBNIEHH HCTIONHEHHS Cyae0HOTO pellleH st 10 BBIHECEHHS MO-
craHoejaeHHss KC P@ 1 nepecMoTpa KOHKPETHOrO 1€J14, B KOTOPOM OBl MPHUMEHEH OCMapHBae-
Mblil HopMaTHBHBIH akT. Takoe ykaszanne KC P® npuodperaer yxe o0sa3aTenbHbINH Xapakrep s
CYIOB U OPTaHOB, HCTIOJHAOLINX CyaeOHble peLleHus.

Taxum obpasom, y KC P® nosasunock Gonee sgdekTHBHOE cpeacTro odecrnedeHHs npo-
H3BOACTBA MO KOHCTHUTYLIMOHHOH kanode, cozaarollee yCIOBUS AN MOCNeAYIOLIEro BOCCTaHOB-
JIEHHSI HAPYLIEHHBIX MPAB TPaKIaH.

COBCpIﬂCHCTBOBaHHe MeXaHH3MA HCIOoNHeHHA nocTaHoBeHuna KC PP
no kajobe rpa;kdaHHHa

Ilo uToram paccMOTPEHHS Aena O NPOBEPKe KOHCTHTYLIHOHHOCTH HOPMATHBHOIO MPaso-
BOTC aKTa B CBA3H ¢ xxanobol rpaknaniHa KC PP npuHHMaeT OAHO 13 CNEAYKOLIUX TOCTAHOBIIE-
HHH: O MPH3HAHHH OCMAPHBAEMOTr0 AKTA HJTH €10 YacTH COOTBETCTBYONMU KoncTurynuu PO; o
npU3HaHuHU ero cooTBeTcTByOLWNM Koncturyuuu P® B nannom KC P® ucronkosaHuu; o mpu-
3HaHUHU ero He cooTeeTcTByROWNM KoHetutyuuu PP (4. 1 cr. 87, u. 1 ct. 100 ®K3 0 KC P®).
[TpaBoBbIE NOCNEACTBHs NPHHATHA KAKAOTO M3 3TUX PELIEHHI COOTBETCTBEHHO HOCAT TAKOM XKe
XapaKTep, KaKk H IO JeJ1aM, CBA3AHHBIM € 3aNPOCAMH IOCYNaPCTBEHHBIX OPraHOB U JOIKHOCTHBIX
JHLL COXPAHEHHE KOPHIUUYECKOH CHIIBI AKTA; BO3MOXKHOCTb NPHMEHEHHs aKTa TOJBKQ € YHETOM
€ro KOHCTUTYLIHOHHO-TIPABOBOTC CMBICITA; YTPATA KOPHAUYECcKOil cuibl akta [Bunokypos, 2020].

Urto kacaercsa BosneiicTeusa noctaHoBjaeHuss KC P® Ha cynsly Toro cynedHoro nena, B
CBSI3H C KOTOPBIM MOCIEI0BANIC ODpalleHHe B BBICLIHH cyae0HbBIH OpraH KOHCTHTYLIHOHHOIQ KOH-
TPOJIsl, TO HOBOE 3aKOHOJATENIbHOE PEryIUPOBaHUE CYLIECTBEHHO YCHITUIIO Npeaebl YCMOTPEHH
KC P® B stofi yactu (c1. 100 ®K3 0 KC P®): B mocTaHOBIEHHH MOkeT ObITh YKa3aHO Ha HeoO-
XOOUMOCTh MepecMoTpa Aena 3asiBuTeNs B 0ObIYHOM nopsaake (4. 2) 1100 BO3MOKHOCTE TAKOTO
MepecMOTPa MOC/Ie BHECEHHA H3MEHEHHI B NMPaBOBOE PErynupoBaHue (4. 3), a eCIH MepecMoTp
caMm mno cede He MpHUBEAET K BOCCTAHOBJIEHHIO HApPYLIEHHbIX Npas 3assutens (4. 4) — KC PO
BIPABE YCTAHOBUTDH BO3MOKHOCTE HCMOJb30BAHUA B 3THX LENSTX KOMITEHCATOPHBIX MEXaHU3MOB
(bopma 1 pazMep KOMIEHCALMH ONPENeNATCs CYAOM, PaCCMOTPEBIIHM B MEPBOH MHCTAHLUH
KOHKPETHOE ZeNo, B KOTOPOM NMpHUMeHeH ocnapupaeMblit akT). Panee KC P® yke daktuuecku
HCTOJBb30BA 5TU MPaBOMOUHS B CBOeH MpakTHKe, Terepb OHU 3aKOHOAATeNbHO 3aKpeneHsl [ba-
nasiH, Ceiues, 2020].

OTtMeTHMm, 4TO B OTIIHUHE OT paHee neficrpoBasiuero perynuposanus, ®K3 o KC PP (u. 3
CT. 79) Tenepp YETKO YCTAHABJIHMBAET T€ CIIy4aH, KOrAa MOMJIEKAT NePeCMOTPY CyAeOHbIE aKThl,
CBsI3aHHBIE C MPUMEHEHHEM HEeKOHCTUTYLHOHHON HOPMBI MM HOPMAaTHBHOIO MOJOKEHHS B HC-
TONKOBAaHUH, OTJIHYHOM OT comepikaluerocs B nocraHoBneHud KC P®, npuHATHIE B OTHOLIEHUH
nuL, He ApisiBlIMXCA 3asBUTeNsIMH B KC P®: ecnu COOTBETCTBYIOLIEE CYyNeOHOE PELUICHHE HE
BCTYIMJIO B 3AKOHHYH) CHITY H MOAJIEXKHT MPOBEPKE B ANe/UIALHOHHON MHCTAHLIMH, MPH Nepe-
CMOTpE J€J1a B KACCALMOHHOH HITH HAA30PHOH HHCTAHLIMH B CBSA3H ¢ KACCALIMOHHBIMH HJTH HAA30p-
HBIMHU kanobaMu, NpeacTaBJeHUAMH, NOJaHHBIMH IO HHBIM OCHOBAaHHUSAM; €ClIM HEKOHCTUTYLH-
OHHbIE TMOJIOKEHHs TMOCIYKUIIH OCHOBAaHHEM AJI MPUBIEUEHHUs TPAKIAHHHA K YTOJTOBHOHN MU
aOIMHHHCTPATHBHOH OTBeTCTBeHHOCTH U 1p. [Epmakos, 2020]
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JaknoueHue

OueHuBas HOBOE NPABOBOE PETYIHPOBAHHE HHCTUTYTA KOHCTUTYLIHOHHOM skanodbl B P,
HEOOXOIHMO OTMETUTh JB€ TEHIEHLIHH, KOTOPBIE OTHETIIHBO MPOCIEKHUBAKTCSI B NPOLECCe CO-
BEPLUEHCTBOBAHHA 3aKOHOJATENbCTBA B NAHHOMH 0bacTy.

Bo-nepBbIx, peaau3yercs NOAXOA K HHCTUTYTY KOHCTUTYLIMOHHOM Kanodsl Kak 0coboMy,
3KCTPaOpAMHAPHOMY CPEACTBY 3aLUThI NpaB U cBOOOM Ipa’kaaH, KOTOPBIH NPUMEHAETCs CyOCcH-
JMAPHO: JIHLUIb TOTAA, KOTIA HHBIE CNOCOOB! 3AIMTHI (B T.4. B CyAax OOWEH FPHCAMKLIMA H ap-
OUTPAKHBIX CYJaX ) HE MPHBEH K BOCCTAHOBJICHHIO HAPYLIEHHBIX N1PaB, T.€. OKa3alHCh Hed(dek-
TUBHBIMH. [IpH 3TOM pacLIMPHINCh MPaBO3AIHTHBIE BO3MOKHOCTH CAMOTO MHCTHUTYTa KOHCTUTY-
LIMOHHOM KanoObl, KAK B YaCTH Kpyra OCMapHBaeMbIX aKTOB, TaK W B OTHOLUEHHH CYOBEKTOB,
yNpaBoOMO4eHHbIX Ha obpawieHune B KC PO.

Bo-BTOpBIX, 3aKOHOAATEND 3AKPEINIAeT HOpMATHBHO Te npaBoMouns KC P s uccnenye-
MOIi 00JacTH, KOTOpBIE yiKe HALJIH OTPakeHHe B MPAKTHKE €ro AesITENbHOCTH, COrNacyrTes ¢
MOOXOOaMH, BbIPaKEHHBIMHU B €0 pelleHusTK. TakuM odpaszoM, iMeHHO noHuMaHue KC P® coeit
PONH U NPETHA3HAYEHHs B KOHKPETHOM COLIMAJIbHO-HCTOPHHECKOM KOHTEKCTE BBICTYIIAET B Kaue-
CTBE OCHOBBI IPe0dpa3oBaHuii B chepe KOHCTHTYLUHOHHOTO npaBocynus [Hedpatenko, 2020].
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