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nporpamma «['paxknanckoe mpaBo, cemeliHOe MNPaBo, MeKIYHAPOJAHOE

YaCTHOC NMMpaBo»

I/ICTOpl/Iﬂ Pa3BUTHUA U HEKOTOPLIEC 0COO0EHHOCTH nmpaBoBOIro

peryJijupoBaHus CeMeiHbIX OTHOLIECHUH B npaBe I'epmanuu

YMECTHO BCIIOMHUTH, YTO HEMELKOE MPABO B MPHUHIMIE C CAMOrO Hayaja
(dbopMHpOBanIOCh MOJI 3HAYUTENBHBIM BIUsSHUEM puMckoro mnpasa. K 476 romy
IF€PMAHCKUE IUIEMEHA YXK€ CO3JAJIA CBOKO HOPUAUYECKYIO CUCTEMY M CBOJBI
3akoHOB, B yacTHocTu Edictum Theoderici. Ilocne manenus Pumckoit ummnepuun
IJIEMEHA HA4YaJld  pACIIMPSITh 3aHAMAEMble TEPPUTOPUM, M  BO3HHUKIIA
HEO0OXOJIMMOCTh B TIOMEIIICHUH JIEMEHTOB PUMCKOIO MpaBa B HEMEIKHE 3aKOHBI.
B cpenHme Beka OTMEUaeTCsd AaKTUBHOE MCIOJIb30BAHUE 3aKOHOB PuMCKOI
KaTOJIMYECKON LEpKBU. M3 ceMeNHBIX NPaBOOTHOLICHUHM UMHU PETYJIHPOBATUCH
MOMOJIBKa, OpaKOCOYETaHUE U OTIEKA.

Hanee B xoHue 18 — Hayane 19 Beka HauMHaeTCsl MpoLECC O0ObEIUHEHHS
TePMAHCKUX TOCYAAapCTB, KOTOPBIA TMpekpatwics oOpa3zoBaHueM [ epmaHCKOM
umrniepur B 1871 romy. B cBsi3u ¢ 3TUM CyIIeCTBEHHO TpaHCHOpMHUpPOBaIach U
IIPaBOBasi CUCTEMA.

B 1896 romy Obln mpuHAT, MOy, KpynmHewmwii 3akoH ['epmanun,
pPEeryJIUpYIOMUM TPaXJaHCKUE TMPABOOTHOIIEHUS (KyJla BXOIAT U CEMEHHbIE) —
['epmaHCKO€ rpaxagaHnckoe ynoxeHue, ['paxkaanckuit kojaekce uiu bI'b.

CemeitHOMy TmpaBy Oblla TIOCBSINEHA YETBEpPTas KHUTA YJIOXKCHUS, TJIE
collepKaJIuCh 1O OOJbIIeH 4YacTH MNaTpuapXajibHO-KOHCEPBATUBHBIE HOPMBI,
oTpaxanime cnenuduky xu3Hu 19 Beka. Ecnu 6onee moapobHO, TO peds 1uia o

TOM, YTO JJIs1 BCTYIUICHUSI MY>KUMHBI B Opak, eMy Heo0Xoaumo ObuIo JocTuyb 21



roga. OH K€ CTaHOBWJICS TJaBOM CEMbUM Ha 3aKOHHBIX OCHOBaHUAX. Pa3Boj
MpEeayCMaTPUBAJICS B Ps/ie CIydaeB, HO OOOIOJHOTO COTJIACHs B TPHUHITUIE HE
nojipazyMeBasiock. JleTH, KOTOpble ObUIM POXKJIEHBI BHE O(MUIMAIBLHOTO Opaka,
CUMTAIUCH COCTOSIIIUMHU B POJICTBE TOJIBKO C MaTepbio. OTell ke MOT MPU HATMYUU
COOTBETCTBYIOILIETO TPEOOBAHUS COJIepkKaTh peOeHKa /10 €ro IeCTHAIATUICTHS.

Hanee B neiictBue BBoauTCca Belimapckas koHctutyuus 1919 roma. Ee
MOJIOKEHHUS BO MHOTOM OTJIMYAJIUCh OT MPENIIecTBYroIero akra. MiMeHHO 3Ta
KOHCTUTYIIMSI TPOBO3IJIACKJIA MPUHIMUII PABEHCTBA CYNPYroB (UX MPaBOBOTO
MOJIOKEHMS), & TAaK)KE HaJeuia BHEOpAUHbIX JIeTe TeM ke HabopoM MpaB, YTO U
POKJIEHHBIX B Opake.

He crour 3abeiBath u 00 OcHoBHOM 3akoHe @OPI' 1949 roma. On
NpOAyOIMpPOBaT TPUHLUIN PABHONPABUS W MYKUMHBI, M JKEHIIUHBI, U 4Yepe3
HECKOJIBKO JIET, 0 (DaKTy, OTMEHWJI BCE€ T€ 3aKOHBI, KOTOPbIE CTYMaJld C HUM B
MPOTUBOPEYHE.

B 1957 romy mosiBuics 3akOH O PaBHOIPABHUM MYXYUHBI M JKCHILIHHBIL.
[ToHsiTHO, HAa YTO OH OBUI HaIpaBJeH B MEPBYIO OYEpeIb, UCXOJS W3 CaMOro
Ha3BaHus. Kpome 3TOoro 3akoH onpenenus, 4To UMyLIECTBO, HAKUTOE CyNpyraMu
BO BpeMsi Opaka He0OXOIMMO JCNIUTh MEKy HUMH B PaBHBIX pa3Mepax.

3akoH 1974 roma TpancopmMupoBan OpayHbIM BO3pACT, YCTAaHOBUB OJIUH
IUHBIN JUII BceX — 18 JIeT.

Yepes aBa ropa mpou3oluia OJHA U3 KPYMHEHIINX M 3HAYUMBIX peopM B
obmactu ceMeHoro nmnpaBa. B wurore Obula Ha 3aKOHOJATEIILHOM YPOBHE
yTBEepXKJeHa HoBas s ['epmanun  Mopenb Opaka, OTJIWYABIIASCS  OT
TpaJAMIIMOHHOM, 00menpuHATON. Ee CyTh 3akitodanach B PaBEHCTBE M B3aMMHOM
napTHepcTBe cynpyroB. Hu o0 KakoM TMOJYMHEHWM peud YK€ He UIO.
besrpanuynas BiacTh poaWTeNied HaJ CBOMMHU JIEThbMH 3aMEHWIAch Ha Ooliee
JOSUTBHYIO BapHalio M CTajla POIUTENhCKON 3aboToil. Taxke uW3MEHHWICS
MIPaBOBOM PEKUM UMYIIECTBA CYNPYTOB.

[TonsTHO, YTO mMepeuncieHHbIe 3aKOHBI HE 000co0seHbl OT ['epmaHCKOTrO

IrpaXXagaHCKOI'0 YJIIOXKCHMH. Bce HOPMbI IEPCINICTAIOTCA W IPOABIAIOTCA ITOMHUMO



I'TY B BakHeHIIMX aKkTaX CEMEMHOI0 3aKOHOAATEJIbCTBRA:
3aKoHe O rpakaaHcKoM cocTosHuu 1937 rona,

3akoHe o Opake 1938 rona,

3akoHe 0 6e3BecTHOM OTCYTCTBUU 1939 rona,

3akoHe 00 ycbiHOBIIeHHH 1976 rona,

3axone o pedopme OpayHOro U cemeitHoro mpasa 1976 rona,
ConmajgbHOM KOJCKCE.

B Hacrosimuii MOMEHT JJIi CEMEWHBIX MPAaBOOTHOIIEHHWM ['epmaHuu
XapaKTEePHBI CICAYIOIINE OCOOCHHOCTH.

Bo-nepBhiX, TMOJOXKEHHWE MYXYUH M JKEHIIMH B Opake CuHMTaeTcs
MIOCTPOCHHBIM Ha PABHOMPABUH U FOCYAapPCTBO 3TOMY BCAYECKU CHOCO6CTByeTl.

Bo-BTOpBIX, YCTaHOBJIEH KOHKPETHBIN OpayHblid BO3pAcT, @ UMEHHO - 18 JeT.
Cawm xe Opak peructpupyeT Cyj 10 CEMEHHBIM JieaM.

B-TpeTbux, Ha 3aKOHOAATEIBHOM YPOBHE ONpPEJCICHbl OCHOBAHUS, B
COOTBETCTBHM C KOTOPBIMH Opak 3aKJIIOUUTh HE MPEACTaBIsETCS BO3MOXKHBIM. K
TaKUM OCHOBAHUSM OTHOCSTCS:

HEIeECITOCOOHOCTD JIHII;
nBoeOpayue;
Opaxk MEXy YCHIHOBUTEJISIMU U YCHIHOBJICHHBIMU.

VY repmaHCKOTO CEeMEMHOro IpaBa €CTh OJlHa MHTepecHass 0coOeHHOCTh. Ha
3aKOHOJATEIILHOM YPOBHE 3aKpEIICHO, YTO Iepe]] perucrpamnmreii Opaka JoJDKHA
OBITh pealiu30BaHa IMpoleaypa mnomosiBKU. KoHedHO, BaKHO NOHUMATh, YTO
MOMOJIBKA HE PACLICHUBAETCS, KAK OCHOBAHME ISl MTOCIEAYIONIEH MOJauu MCKa U
OCYIIECTBJICHUSI KAaKUX-TMOO MPUHYAUTEIBHBIX JTEUCTBUN C 1EIbI0 BCTYIUICHUS B
Opak MPOTUB BOJIH.

Ho B TOM ciywae, eciv MO KakKMM-TO MPUYMHAM IPOU3OLIEN OTKa3 OT
MOMOJIBKM, TO COOTBETCTBEHHO JIMIIO, OCYIIECTBUBIIECE JaHHOE JICUCTBUE

BO3MeIIaeT BTOpoit ctopoHe ymiepo. [lo cytu, cymma ymep6a m0mKHA MOTHOCTHIO

! Grundgesetz fur die Bundesrepublik Deutschland. OcuoBHoit 3akon ®exeparuBHON PecryGmuku
I'epmanusa. - Bonn: Bundeszentrale furpolitische Bildung. ®enepaTuBHBIA IICHTP MOJIUTHYCCKOIO
npocsenienus, 2000. — C.3-4.



MOKPBITh T€ PacxXojbl, HA KOTOpbIE MOILIO JIUIO, OKUIAs 3aKIIoYeHUs Opaka u
IPOU3BOJASL HEKOTOpPHIE MAHUNYJSLIMH CO CBOMM HMYIIECTBOM WJIH TOH
NEeSATEIbHOCTBIO, KOTOpasi MPUHOCUT €My OCHOBHOM noxoj. Kpome storo ymiepo
BBITJIAYMBACTCSI C OMOPOM Ha CYIIECTBOBABIIKME OOCTOATENHCTBA WIIM, TOBOPS
MHaYe — COPa3MEPHO UM.

3akoHoMm ['epManuu MpeayCMOTPEHO, YTO MPU BO3ZHUKHOBEHUU CEPHE3HBIX
OCHOBAHUI i1 M3MEHEHHs PELICHHUS O 3aKIIOYCHHH Opaka M camMo coOOM s
OTKa3a OT MOMOJIBKH, HUKaKOTO BO3MEIIICHUS HE YCTaHABINBACTCS.

UYro KacaeTcsi CpOKOB HCKOBOW JIaBHOCTHM BO3MENICHHS yluepOa WM XKe
BO3BpATa MOJAPKOB (K CIOBY, €CliM OpaK MJIaHUPOBAJICA, U TIOMOJIBKA COCTOSIIACH,
HO JI0 JIOTMYECKOIO 3aBEPILICHHsI BCEW H3TOM MPOUEAYpPHl MAEIO HE JIOLUIO,
MIOMOJIBJIEHHBIE UMEIOT MPABO MOTPEOOBAaTh BEPHYTh T€ OOBEKTHI MATEPUATIBLHOTO
MHUpPa, KOTOPbIMU OHM OOMEHSUIUCh B 3HAaK COCTOSIBILIEHCS IOMOJBKH), TO OHHU
COCTABJISIIOT JIBa rofa.

He pa3 roBopwiiock 0 TOM, 4TO Opak 3aKIOYaeTCs TOJBKO MO 000I0JHOMY
KEIAHUI0 MYKYMHBl M JKEHIIMHBI IPU HAJIUYMH COOTBETCTBYIOIIETO 3asBICHUS
(mogaercst IMYHO B MPUCYTCTBUU OyIyIIMX MY’Ka >KEHbI), TOATBEPKIAIOLIETO 3TO
JKEJTaHUEe M IPU MOCIEAYIOIIEM €ro HalpaBJIE€HUU B OIPEICICHHBIH 3aKOHOM
oprai’. B coJepkaHMM CAMOTO 3asiBICHHS HE JOJDKHO COJEPIKATHCS HUKAKHX
YCIJIOBHSI UJI CPOKOB. B MpOTHUBHOM cilydae o 3aKI0YEeHUU Opaka HE MOXET UJITU
peun.

Jlanee mpu OTCYTCTBMM OCHOBAHMM Il OTKa3a Opak MOKET CUMUTAThCS
3aKJIIOYEHHBIM MIPU 00s513aT€TbHOM BHECEHUMH HEOOXOAUMOM MH(OpMAIIUK B KHUTY
pErucTpauyy CEMEHHOTO MOJIOKEHUS.

B mnponecce 3akimroueHust Opaka OyaymiuM Cynpyram MpeIoCTaBIsIETCS
BO3MOKHOCTh BBIOpaTh OO0mIyt0 it HUX (amuanto. OHa Ha3pIBaeTCs OpadHOM
dbamunueit. Ecnu e K eIMHOMY PEIICHUIO TPUITH HE YAAJIOCh KXl HaJEICH

IpaBOM OCTAaBUTh CBOIO N0OpauHyro ¢damuinuio. He penku ciydam, korga aBe

2 Cucrema FEepPMaHCKOT0 TpakaaHckoro mpaea: YueOnuk. / Ilom pen. Slu Illanma. M.: MexmyHap.
otHomeHud, 2006. C.337.



dbaMuUTuu COSTUHSAIOTCS B OJHY (HarpuMep, KEHIMHA X0YEeT OCTaBUTh CBOIO, KaK
9TO Ha3bIBaeTcs B Poccuu, meBrubi0 (haMIIIIO U TIPU STOM B3STh (PaMUIIHIO MYXKa
— 3aKOH 3TOTO HE 3aIlpeliaerT).

VY cymnpyroB, KOHEUHO K€, €CTh Psiji MpaB U 00S3aHHOCTEH, KOTOPHIMU OHU
o0nafaroT, Haxoasch B Opake. Tak, mo oOmIeMy MpaBHily, My>X U >KEHa BEIyT
JIOMAlllHEEe XO34WCTBO W PEIIAIOT BO3HUKAIONIME BOMPOCHhl BMecTe. OHU MOTYT
peanu3oBBIBaThL ceOsi B TOW cdepe MeSITeIbHOCTH, KOTOpas MPHHOCUT JOXO/I.
Cynpyru MOTryT coBeplIaTh pa3JIMYHOTO poOJAa CHECIKH, Wrpalollue BaKHOE
3HaUCHHWE B JKM3HEOOECIeUeHWn ceMbU. Kpome 3Toro Ha CympyroB JIOKHTCS
00s13aHHOCTh, KOTOpas HOCHT B3aWMHBIA XapaKTep — OHHM JOJDKHBI TPYAOM U
MMYIIIECTBOM CO3/]aBaTh JJII CEMbU CBOETO poja IiaTdopMy, Ha KOTOPOW OHa
MOXET HOPMaJbHO CYIIECTBOBATh, T.€. MO (PaKTy pedb HUIET O MaTePHATLHOMN
COCTAaBJISIFOIICH B MepBYIO ouepeb. [1o4 HOpMaIbHBIM CYIIIECTBOBAHUEM MTPUHSITO
MOHUMATh TMOKPBITHE BCEX TEX pPAacXoJIOB, KOTOpbIe MIYT W Ha JIOMAlIHEe
XO0351CTBO, U Ha PeaM3alhi0 U YAOBICTBOPEHUE JTUYHBIX MOTPEOHOCTEH WICHOB
CEMbH.

BrIBarOT TakMe cUTyaruu, KOT/a MYX WM JKCHA M3BSBIISCT KEITAHUC JKUTh
OTIIETBHO (3/1€Ch PeUb MOXKET UATH U O COBMECTHOM pellieHnu). Torna BOZHUKAET
HOBOE IMPaBO, CyTh KOTOPOTO 3aKJIIOYaeTCs B TOM, YTO OJMH CYIPYr MOXKET
3aMpPOCUTH MPEAOCTABIICHUS €My CYMNPYKECKOTO JKIIIUIIA U KaKOK-TO €ro 4acTu
JUTS IMYHOTO TIPOKUBAHUS B HEM.

3aKIIIOUEHHBIN paHee Opak MOKET OBITh OTMEHEH, €CITM Ha TO €CTh CyAcOHOe
pemenue. OCHOBaHUSAMU JJII OTMEHBI Opaka sIBJISTFOTCS:

Heco0JTI0/IeHre OpPavyHOTO BO3PACTa;

OJIMH W3 CYIIPYTOB SABJISIETCS HEEECITOCOOHBIM;

OJIMH U3 CYIIPYTOB YK€ OPHUIIMATBLHO COCTOUT B Opake;

MY’K U YK€Ha SBIIIOTCS OpaTOM M CECTPOH IPYT APYTY;

HapyIIEeHbl  TOJOXKEHUS  JCHCTBYIOIIETO  3aKOHOJATENbCTBA,  Kacalolluecs

IPOLIETyPhI 3aKIFOUECHUsI Opaka;



OIMH W3 CYNPYyroB HAa MOMEHT 3aKJIIOUYCeHHsI Opaka HaXOAWICS B COCTOSTHHH
MICUXUYECKOT0 PACCTPOMCTBA WIIK HEMTPABWIILHO BOCIIPUHUMAJ POUCXOISIIEE;
HACUJIbHOE CKJIOHEHUE OJIHOTO U3 CYIIPYTOB K 3aKIIOUEHHUIO Opaka;
CKJIOHEHHE OJIHOTO U3 CYNPYTOB K 3aKIIOYEHUIO Opaka MOCpPEeJICTBOM BBEICHUS B
3201y KICHUE;
oba cympyra npH 3aK/IIOYeHHH Opaka HE MMENTH OOIIeH IeH co3/1aBaTh CO03 Ha
JUIUTEIBHBIN CPOK WM KaK YKa3aHO B 3aKOHE «HA BCIO )KU3Hb» U T.1.

Takxe HE0OX0UMO yKa3aTh Ha TO, YTO Opak pactopraercs cyaom. [Ipuuem
ATO MPABWJIO IEUCTBYET TOJIBKO B MpeAEax rocyJapCTBEHHBIX TPAHUL] CTPAHBI.
Kpome sToro 3akoHoM I'epMaHnu B HEKOTOPBIX CIydasiX MPEAyCMOTPEHA BhIILIaTa
COAEPKaHUS TTOCJIE PACTOPKEHHUS 6pa1<a3.

Urak, ncxo1st U3 BBIIIE CKA3aHHOTO, MOKHO CHENATh CICIYIOIIUNA BBIBOJ.

Hctopus pa3BuTus CeMENHOIO 3aKOHOAATENBCTBA B IIpaBe I 'epmMaHnu umeer
CBOM crienu(puyeckrue 0COOEHHOCTH, KOTOPhIE BO MHOTOM OKa3aJik CYIIECTBEHHOE
BIUsIHUE Ha (DOPMUPOBAHHE COBPEMEHHOTO 3aKOHOJATEIBCTBA, PETYIUPYIOIIETO
CEMEMHBIC MPABOOTHOUIEHUSI B 3TOM CTpaHe, a TaKke IPyrux cTpaHax Pomano-

repMaHCKOW CUCTEMBI IPABA.

Jluteparypa:

1. Koncturymus Poccuiickoit  ®Deaepammn» (IpUHITA  BCEHAPOIHBIM
rojjocoBanneM  12.12.1993 ¢ wu3MeHEHWSIMH, OJOOPEHHBIMH B  XOJI¢
obmepoccuiickoro ronocoBanus 01.07.2020) (c yueroM MOMpaBOK, BHECEHHBIX
3akoHamu P® o nonpaskax k Koncrurynum P® ot 30.12.2008 Ne 6-DK3, or
30.12.2008 No 7-®K3, ot 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-OK3) //
«CobOpanue 3akoHomarenbcTBa PDy, 04.08.2014, Ne 31, ct. 4398.

2. KonBen1us o 3aluTe MpaB 4eJI0BeKa U OCHOBHBIX CBOOO/ (3aKitoueHa B T.
Pume 04.11.1950) (¢ u3Mm. ot 13.05.2004) (Bmecte ¢ "IIporokosom [N 1]"

(ITommucan B 1. Ilapmxke 20.03.1952), "IIporoxorom N 4 o6 oOecrnedeHHn

3 Jle6eneBa M.JI. Mucturyr 6paka Iepmanmm: cremmbuka pernamentamun // Bectauk Mapuiickoro
rocyaapcTBeHHoro ynusepcuteta. Cepus «lcropuueckue nayku. FOpunnueckue naykm». 2015. C. 67.



HEKOTOPBIX MPaB ¥ CBOOO ] TOMUMO T€X, KOTOPhIE YK€ BKIIOYeHBI B KOHBEHIINIO 1
nepBsiit [Ipotokon k Helt" (ITogmucan B r. Ctpacdypre 16.09.1963), "IIpoTokonom
N 7" (ITognucan B 1. CtpacOypre 22.11.1984)) // CIIC Koncynbrant ILmtoc.

3. T'epmanckoe  rpaxmaHckoe  yioxkenue. 1896.  [DIeKTpOHHBIH
pecypc].URL:http://pnu.edu.ru/ru/faculties/full _time/uf/iogip/study/studentsbooks/
histsources2/igpzio63

4. Cemelinbiii konekc Poccuiickoit @enepanuu ot 29.12.1995 Ne 223-@3
(pen. ot 02.12.2019) (¢ u3m. u gorm., Bctym. B cuity ¢ 01.01.2020) // Poccuiickast
razeta. — Nel7. — 1996.

5. Grundgesetz fur die Bundesrepublik Deutschland. OcnoBhoii 3akon
denepatuBHoii Pecniyonmuku [epmanms. - Bonn: Bundeszentrale furpolitische
Bildung. ®enepatuBnbiii HeHTp noauTH4YecKoro npocsemenus, 2000. — C.3-4.

6. Jlebenera M.JI. Muctutyt Opaka ['epmanun: cnenuduka peraiameHTanuu //
Bectauk Mapuiickoro rocyaapctBeHHoro yauepcuteta. Cepust «Vctopuueckue
Hayku. IOpunnueckue Haykmy». 2015. C. 67.

7.. Cuctema Te€pMaHCKOTO TpaKJaHCKOro mpaBa: YueOuuk. / Ilox pen. Su

[[Tanma. M.: Mexnynap. otHomenus, 2006. C.337.



