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BBEAEHUE

Axmyanvnocmos  memwvl  uccireoosanus. CraHoBieHue B Poccuiickoi
denepanii pHIHOYHON SKOHOMHUKH BBI3BAJIO HE TOJIBKO TOSBICHUE HOBBIX IS
OTEUECTBEHHOI'O TMPABOIMOPSAKA THUIOB JOTOBOPOB. CIENCTBHEM 3TOTO TaKXKe
CTaJio 0OoJieé WHTEHCHBHOE TMPUMEHEHHWE B TPAXIAHCKOM O00OpOTE JaBHO
CYILIECTBYIOIUX JOTOBOPHBIX KOHCTPYKIMM, K YHCIY KOTOPBIX HEOOXOIUMO
OTHECTH U TIOAPSII.

B HacTtosiiee BpeMss HMMEHHO JOTOBOp ToApsiia Haubosee MmoJapoOHO
YpEeryJIUpoOBaH B IpaKJaHCKOM 3akoHojarenbcTBe. 37 rnaBa ['K PO BkitouaeT B
cedst 6onee 60Tu craTeid, KOTOPbIE HANPABJICHBI HA PETYIUPOBAHHUE IMOJPSIHBIX
OTHOIIIEHUI. DTO 00yClIaBIMBAEeTCs T€M, YTO JaHHBIM BHJI JOroBopa Haubosee
4acTO BCTpEYaeTcs B TIOBCEIHEBHOW JKM3HU, U OTHOIICHHS, KOTOpPHIE OH
PETYIUPYET, TOCTATOYHO OOMMPHBI U MHOTOTPAHHBI, MO3TOMY TPEOYIOT yuéTa
BCEX 0COOEHHOCTEH.

B mporecce paboTbl (U3MUECKUM U IOPUAMYECKUM JIMLAM MPOXOAUTCS
npuberaTh K 3aKIIF0OUYEHUIO TAHHOTO JOTOBOPA, TaK KaK OOJBITUHCTBO OpraHU3aIlui
HE MOTYT CaMOCTOSATEIHHO OOECHEYUTh CBOIO JACSATENBHOCTh 0€3 CTOpOHHEH
nomoty. UMEHHO MOATOMY, 4TO ObI BBITIOJHUTH BECh CIEKTP PabOT MPUXOIUTCS
npuoeraTb K TIOMOINM JIUI, OOJAJalOIIUX CIHEIHUAIbHBIMA CIIOCOOHOCTSIMHU U
HaBBIKaMH, B TOW WJIM MHOM OTPACIIH, YeMY U CIIOCOOCTBYET JOTOBOP MOAPS/IA.

Pacimmmpenune cdeppl npuMeHEHHs J0TOBopa TMoApsiaa O0O0YCIOBICHO
HECKOJIbKMUMH (pakTopamMu. Bo-mepBbIX, 3TO BBI3BAHO HAOIIOMAIOIMIUMCS B
MOCJICTHAE TOABl YBEIMYCHHEM OOBEMOB CTPOUTEIBHOW IEATCILHOCTH, YTO
PUIATI0 0COOYIO aKTyallbHOCTh TaKOW Pa3HOBUAHOCTH HA3BAHHOTO JIOTOBOPA, KaK
cTpouTeabHbI moapsia. [Ipu 3ToM 0cOOEHHO OCTpPO BCTala MpodiieMa KadecTBa
pe3yibTaToB paboOT TO Ha3BaHHOMY JIOTOBOpPY. BO-BTOpBIX, yCTpaHCHHE
OTpPaHUYCHHM JJI JOCTYyMa Ha PHIHOK MOBJICKJIO YBEJIMUEHUE YMCia CyObEeKTOB, Ha

po(ecCUOHANbHON OCHOBE BBITIOHSIOUIMX PA3IMYHOTO pojaa padoTel. B cBsi3u ¢
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ATUM, B MIPAKTUKE 3HAYUTENIBHO OOJIbIIIEEe PaclpoCTpaHEHUE MOJIyduia U Jpyrue
Pa3HOBUIHOCTH JOTOBOPA NOAPSAA.

[lepeuncnennple (GakTOpbl MOTYT pACICHUBATHCS KaK Ba)KHBIH aCIEKT
aKTyaJIbHOCTH M30paHHOM TeMBI UCCIICTOBAHMS.

Obvexmom uccned0osanuss SIBISIOTCS TPaXJTAaHCKUE MPABOOTHOIICHUS,
BO3HUKAIOIIME U3 JOrOBOPa MOAPSIA.

lIpeomemom uccnedoganusi BHICTYNIAET MPABOBOE PETYIMPOBAHUE JOTOBOpPA
MOJPsi/ia U MPAKTUKUA €T0 MPUMEHEHMUS.

Llenv UCCIe006aAHU. MPOaHAIM3UPOBATH rpak JaHCKO-TIPaBOBOE
peryJMpoBaHUE OTHOIIEHUN O MOBOAY MOAPSIAHBIX JOTOBOPOB B COOTBETCTBUM C
3aKOHOJATENLCTBOM B Poccuiickont denepannm.

JI1st AOCTHKEHUST YKa3aHHBIX 11eJIei ObLITN OMpPEeIeNICHbI CASAYIONINE 3A0aiu.

° HCCJICIOBATh TMOHATHE W TMPU3HAKUA JOTOBOpA TMOAPSIA; OMPEACIUTH

MCCTO IMOAPAAHBIX OTHOLLICHUH B CHCTCMC IrpaxKaaHCKO-IIpaBOBOI'O

pPEryIupOBaHUS.
o BBIJIETIUTH OCOOEHHOCTH OTEIbHBIX BUJIOB IOTOBOPOB MOJPSIIA.
o MPOBECTH pa3rpaHUUYECHHUE JOTOBOPA MOAPSAIA OT CXOKHUX IPak1aHCKO-

IIPAaBOBBIX KOHCTPYKLIHM.

o BBISIBUTh OCOOCHHOCTH JIOTOBOpPA OBITOBOTO MOAPSJA, CTPOUTEIHLHOTO
MoApsiia, AOTOBOpA TMOJPSANA HA BBINOJHEHUE MPOCKTHBIX M M3BICKATEIIBHBIX
paboT, MOJPSAIHBIX PaOOT AJIE MyHUITUTIATBHBIX U TOCYIapPCTBEHHBIX HYXI.

Memoodonocuueckyro 0cHO8Yy COCTaBUJIIN OOIICHAYYHBIC (JIMATICKTUYECKUH,
CHUCTEMHBIN, CTATUCTUYECKUI) 51 YaCTHBIE (popMaTbHO-JIOTHYECKHA,
(GyHKIIMOHATBHBIN, CPABHUTEIHLHO-TIPABOBOI) METO Bl HCCIICIOBAHUS.

B xauectBe nHopmamuenou ocroewi BeicTynuinu Konctutyiusa Poccuiickoi
Oenepannu, ['paxmanckuit  kouexkc Poccuiickon @enepanuu, 3aKOHbI U
MOJ3aKOHHBIE AKThl, UMEIOIIME OTHOIICHUE K OMPEACICHHUIO I0r0BOpa MOApsIa U
WX BUJAM.

Teopemuueckass ocnosa. AHAIN3 TOAPSIHBIX JOTOBOPOB B TPa)KIaHCKOM

IIpaBC, a TaKXKXE HMCCICAOBAHHUC OTACIILHBIX HOHO}KCHHﬁ, PETYIUPYIOIIHUX I[aHHI)II‘/JI



JIOTOBOp, cojliepKaTcsi B Tpynax Takux ydenblx, kak: C. C. AnekceeBa, M. N.
Bbapeiesa, 0. I'. bacuna, B. C. benwix, M. U. bparunckoro, C. H. bparycs, U. JI.
bpayne, K. M. Bapmasckoro, C. A. Bepb6a, B. B. Burpsuckoro, U. M.
Hunxosckoro, b. M. I'onrano, C. C. 3ankoBckoro, O. C. Modde, A. B. Kazakosa
U IPYTHUX.

Omnupuueckyro  OCHO8Y  BBIIIYCKHOM  KBAIM(PHUKALUOHHON  pabOThI
coctaBisitoT [locTaHoBieHne ApOuTpaxHOro cyna /[aapHEBOCTOUYHOIO OKpyra OT
17 despans 2015 1. Ne ®03-5540/2014 mo nmeny Ne AS51-13339/2014,
[TocTanoBnenne Apoburpaxnoro cyaa [lanbHEBOCTOUYHOTO OKpyra oT 6 ceHTsIOps
2016 1. No @03-3929/2016 mo pmemy Ne A16-1736/2015, Onpenenenue
BepxosHoro Cyna PO ot 4 depans 2016 r. Ne 305-3C15-18668 no nemy Ne A40-
202901/2014 u uHble cyneOHBIE pElICHUS, 3aTParuBaroIKe BOMPOCHI MPABOBOIO
pPEryIMpPOBAHUS JIOTOBOpa MOJApsiAa M COAEp)KallMe CyneOHOE TOJKOBAaHUE
MOJIO’KEHHI 3aKOHOJIaTENIbCTBA O IOTOBOPE MOAPSAA.

Hayunas noeuna u cmenenv Hayumou paspabomanHocmu npooOnemsl. 3a
MOCJIETHUE CTOJIETUS ObUIO MOATOTOBIIEHO OOJBIIIOE KOJUYECTBO HAYUHBIX TPY/IOB,
B TOM YHCJI€ HOCSIIMX (yHAAMEHTAIbHBIA XapaKTep, CBA3AHHBIX C HM3yYECHUEM
npoOJieM, CYIIECTBYIOUIMX B OOJACTH MOJPSIHBIX JOTOBOPHBIX OTHOIICHUM.
BoisiBieHne u TOApPOOHOE UCCIIENOBAHUE TEOPETUUECKUX U TPAKTUYECKUX
npo0seM B JaHHOU cdepe, MPOBENCHHbIE B TEOPUU T'PAKIAHCKOIO MpaBa, OKa3allu
OOJBIIIOE BIMSHUE HA CTAHOBJICHHWE M COBEPIICHCTBOBAHHE 3aKOHOJATEIHCTBA,
PETYIHUPYIONIEro JaHHYI0 00JIaCTh TPAXAAHCKOTO MpaBa. Tem He MEeHee, pa3BUTHE
IPaKJAHCKOTO 3aKOHOJATENbCTBA U M3MEHEHUE peanil COBPEMEHHOCTH TpedyeT
JTATbHEHIIET0 WUCCIIENOBAaHUS TPOOJIEMHBIX U JUCKYCCHOHHBIX BOIIPOCOB,
CYIIECTBYIOIIUX B 00JIACTH MPABOOTHOIICHHM, BOZHUKAIOIINX MPU 3aKJIIOUCHUU U
WCITOJIHEHUH JIOTOBOpA MOpsiaa.

Anpobayus. OCHOBHBIE TIOJIOKEHUS UCCIIEIOBAHUS TOKIAABIBAIICH aBTOPOM
Ha MEXIYHApOJHOW HAy4YHO-TIpaKTHUECKON KoHpepeHiuu «...» (r.bemropom, 28
nexabpst 2018r.), MEeXITyHaApOJHOW HAYYHO-TIPAKTHYECKON KOH(MEPEHIUH «...»

(r.bemropon, 30 wmapra 2019r.) u MeXAyHapOIHOHM HAyYHO-TEOPETHUYECKOU



KOH(epeHIIMU KypCaHTOB, CIyIlaTesIeil U CTyIeHTOB «...» (r.benropon, 18 anpens
2019r.).
Cmpykmypa 8vbinycKHOU K8anu@UKayuouHot pabomsl COCTOUT U3 BBEIICHUA,

JIBYX TJIaB, 3aKJIFOYEHUS U CIIMCKA UCTOJIb30BAHHON JIUTEPATYPHI.



FABA 1. OBLLUMUE NOJTIOKEHNUA O A OrOBOPE NOAPAAA

1.1 NoHAaTHMe 1 Nnpu3HaKu gorosopa noapaaa. Mecro noapAaaHbIX

OTHOLUEHUI B CUCTEME FPaXKAAHCKO-NPaBOBOro peryimpoBaHua

JlencTByroIee TpakIaHCKOE 3aKOHOIATENbCTBO Poccuiickonn denepanuu
paccMaTpHUBaEeT JOTOBOP MOJAPsAIA Kak JOTOBOPHOE 00S3aTENbCTBO, IO KOTOPOMY
OJIHA CTOPOHA, UMEHyeMas MOAPSAYUKOM, OOSI3yeTCs BBIMOJHUTH IO 3aJaHUI0
JIPYrol CTOPOHBI, Ha3bIBAEMOM 3aKa3yMKOM, OMpENEICHHYI0 paboTy U cIaTh ee
pe3yabTaT 3aKa34uKy, KOTOPBIM 00s3yeTCsl IPUHATH €T0 U OTUIATUTh.

Uctopusa monpsiga Kak BUIa TpakIaHCKO-IPABOBOIO JOTOBOpA Hayajaach
emé BO BpeMeHa JCHCTBUS pUMCKOro mpaBa. Toraa gorosop moapsaa (locatio —
conductio operis) kBanuduIHMpoBancs Kak BHJ jgoroBopa Haiima (locatio —
conductio). Ha MOMEHT 3aposKJeHHs pacCMaTpHUBACMOl Pa3HOBUIHOCTH JOTOBOpPA
Haiim oObenuHsuT yeryru (locatio — conductio operarum) u moapsiz Mo MPU3HAKY
«BO3ME3JIHOTO MPENOCTaBIEHUSI YEero-Iu00 OJHOM CTOPOHOM Npyroil, U B 000UX
CIy4asx pedb Imia o paboren’,

3a CBOIO MHOTOJIETHIOIO MCTOPHUIO CYIIECTBOBAaHUS JOTOBOpP MOAPSIa
MIPOYHO BOILIENT B IMPAaBOBbIE CUCTEMBI MHOTMX CTpaH MUpa, B TOM YHCJIE€ U B
POCCHICKYIO MpaBOBYO cucTteMy. OOHO W3 MNEPBBIX YINOMHHAHUW JOTOBOpPA
noApsiaa coxaepxkanock B CobopHom ynoxenun 1649 roga, a umeHHo B cT. 193,
IIe pacCMaTpUBAICAd KOH(IMKT TOAPSTYMKA U 3aKa34uhKa, CyTh KOTOPOTO
3aKJII0Yaiach B OTPUIIAHUU TTOJYUYCHUS 3aKa3a MOAPSAUMKOM C 1EeJIbI0 MPUCBOCHUS
MOJIYYEHHOTO OT 3aKa3uumka marepuaina. bomee moapoOHO poroBop moapsa
pernamentupoBaicsa B CBoje IpakIaHCKUX 3ak0oHOB 1833 roma®, B kotopom 4. 1
cT. 1737 Obula MOCBsIIIEHA JAHHOMY BHJY JOTOBOpa M 3aKperuisuia IMOHSTHE
JoroBopa noapsiaa. Tak, «IoApsAl U MOCTaBKa €CTh JIOTOBOP, MO CUJIE KOTOPBIX

OJlHa W3 BCTYNAIOLIMX B OHBIM CTOPOH NpPUHMMAET Ha ceds o0s3aTeNbCcTBa

! NTorosop moxpsma B rpaxkaanckoMm npase Poccmu. Jluc. ... kaHn. ropux. Hayk: 12.00.14 /
Abpawmmosa E.JI. - Boarorpan, 2005. — C. 57.

’TTocTaBKa TOBAapOB IS TOCYAAPCTBEHHBIX HYX/I. JIvc. ... kKaH/. opua. Hayk: 12.00.03 / SIpoBoii
A.B. - Ekarepunoypr, 2005. — C. 3.



UCIIOJIHUTh CBOMM WKJIMBEHUEM MPEINPUSATUE, WK MOCTAaBUTh U3BECTHOTO POJia
BEILIM, a JApyras, B MOJIb3y KOEW CUE MPOU3ZBOAMUTCS, YUMHUTH 3a TO JCHEKHBIN
TUIATENK.

N3  mpuBenéHHOro  ompeAesieHUss  BUAHO,  4YTO  IpakJAaHCKOE
3aKOHOAATEIBCTBO TOTO BPEMEHHU HE Pa3Jeisijio JIOrOBOP MOCTABKU U MOCTaBKHU.
OTO MOATBEPKIAET U TOT (PaKT, YTO B HA3BAHHOM JIOKYMEHTE 0c000€ BHUMaHUE
YACJSUIOCHh PErNIAMEHTAIlU Ka3€HHBIX MOJIPSAI0B-I0CTABOK, KOTOPHIE B HACTOSIIIEE
BpEMsI HMMEHYIOTCS JIOTOBOPAMHM IIOCTaBKH TOBAPOB JMJISI TOCYJapCTBEHHBIX U
MyHUOHMNANbHBIX HyX)I. C wu3ganua CBoJa TpaKJaHCKUX 3aKOHOB 10
CETOJIHSIIIIHETO JIHS MOSBUJIOCH HEMAJIOE KOJMYECTBO BHUJOB JOTOBOPOB MOJPSIA,
OJIHAKO CYTh PETYJUPYEMBIX JAHHBIM BHUJIOM JIOTOBOpPA OTHOUIEHUW MPAKTUYECKHU
HE U3MEHUJIACH.

O0s13aTenpCTBA MO IOTOBOPY MOApsiAa HANpaBJICHbI HA BBIMOJHEHUE padoT,
pe3yJIbTaT KOTOPBIX CBSI3aH C CO3/IaHMEM OBEIIECTBIEHHOIO PE3yJIbTaTa, KOTOPBI
MOXeT ObITh mepenaH 3akazuuky. CornacHo cratbe 703 I'pakmaHckoro kojekca
P® noroBop moxapsiga 3aKiIOYaeTCs HAa M3TOTOBIEHHUE WU  TepepaboTKy
(oOpaboTky) Bemm JUOO Ha BBIIOJHEHHE JIPYroil paboThl C Tepemayeit ee
pe3yabpTara 3akazuuky. [lo moroBopy mojapsiia, 3aKIOUEHHOMY Ha HM3TOTOBJICHHE
BEILIH, MOJPSIUNK [TEPEIACT MIPaBa Ha HEE 3aKA3UHKY.

Heo06xonumo 0oTMETUTD, YTO CYIIECTBO JCUCTBUS, COCTABISIONIETO MPEIMET
TpeOoBaHUs, OOYCIOBJIMBAaECT TO, YTO HHTEPEC 3aKazuhka HE MOXKET OBITh
YVIOBIETBOPEH 0€3  peaJlbHOTO  COBEPIICHUS  JEHCTBUS  TOJPSAYUKOM,
JEeUCTBYIOIUM UHUIIMATUBHO U T00pOBOJIbHO. O0s3aTeNbCTBA MPUIIOKEHUS TPy Ia
YAOBJIETBOPSIIOT MHTEPEC 3aKa34uMKa TOTJa U TOJIBKO TOTJA, KOTJIa MHTEPECYIOIIUA
ero 3(PeKT CTaHOBUTCS PE3yJIbTATOM OINPEASIECHHOI0 JACHCTBUS MOAPSAUYUKA —
T.€. JIMIIIb B TOM ClIy4ae, KOrjila UMEHHO 3TO JEHCTBUE U SIBUJIOCh TOM «IICHOW», B

KOTOPYIO 5TOT 3P(PEKT 0OOLIENCS IMIHO IO AP TIUKYL

! T'paxpanckoe npaso B 2 T. Tom 2. OcobeHHas 4acTh : y4eOHMK il aKaJIEeMHYECKOTO
OakanmaBpuata / B. A. benoB. — MockBa : WMznmarensctBo IOpaiit, 2019. — C. 280. —
(bakamaBp. Axagemuueckuii kypc). — ISBN 978-5-534-00191-4. — TekcT : AMEKTPOHHBIN //



JUis ToApsAIHBIX OTHOLICHUH TPaJWLMOHHO OOJBIIOE 3HAYEHUE HMEIOT
IIPUHLIAIBI 1€JI0BOIO COTPYAHUYECTBA, YECTHOU JIEIIOBOM MPAKTUKHU U TOTOBOPHOU
COJMIAPHOCTU. 3aKa3uuK oOs3aH COJACHCTBOBATh MOAPATUUKY U CO37aBaTh
YCIIOBHSI Uil UCIIOJHEHUS UM CBOMX OOSI3aHHOCTEH IO JOrOBOPY, B TOM YHCIIE
HanmOoJiee SKOHOMUYHBIM criocobom (ct. ct. 718, 719, 750 T'K P®). Ycunenue
3HAYEHHUS YKA3aHHBIX IPUHLMIIOB 3aMETHO HAa IPUMEPE HOBOM PENAKIMU ITyHKTa 3
ct. 307 I'K P®, cormacHO KOTOpOMYy IIpM YCTAHOBJIIEHUHW, WCIOJHEHUU
00s3aTenbCTBA M IOCJIE €ro NPEKpalleHHs CTOPOHBI 00sA3aHbl JIEHCTBOBATbH
NO0OpPOCOBECTHO, YUUThIBas IpaBa M 3aKOHHBIE HWHTEPECHI APYT JApyra, B3aUMHO
OKa3bIBasg HEOOXOJMMOE COJEHCTBUE MJIsl JIOCTHXKEHHMS L€ 00s3aTenbcTBa, a
TaKKe TPENOCTABIISA APYT APYTY HEOOX0MuMyo uH(opMarmio®,

[IpeacTaBisieT HHTEPEC TO, UTO CYJbl HAUMHAIOT IPUMEHSThH IPaBUIa CTATHU
723 TK P® ¢ yyeroM yka3aHHBIX NPHUHIMIOB JOTOBOPHOro mpasa. Tak, 1o
OIHOMY Jiely KACCAllMOHHBIA CyJI TOSICHWI: COINIACHO PEKOMEHAALMSM,
U3JI0)KEHHBIM B MyHKTE 16 nHpopmannonnoro nucbma Ilpesunnyma BAC P® ot
24 suBaps 2000 r. Ne 51, 3aka34yriKk MOXKET YCTPAHUTHh Opak B MOJPSAHBIX paboTax
CBOMMHM CHJIaMH WJIH TOPYYHUTh 3TO TPETbUM JIMIIAM IIpU HAIPaBJICHUU B
pa3yMHBII CpPOK Mocie OOHAPYKEHHsS] HEJOCTATKOB YBEIOMJIEHUS MOAPSIAYMKY, a
TaK)X€ IPU HAJIMYMM B JIOTOBOPE IpaBa 3aKa3yMKa HAa YCTPAHEHHE HEIOCTAaTKOB
BBINIOJIHEHHBIX MOAPSIAYUKOM padoT.

CBoMM mHCbMaMM Ha TMPOTSHKEHUM HECKOJIBKUX MECSILEB 3aKa3yuk
yKa3blBal MOJAPSAYMKY Ha KOHKPETHbIE OOHapy>KEHHbIE MM HEJOCTaTKU
BBINIOJIHEHHBIX PaboT, TpeboBasl X ycTpaHeHus. OIHAKO MOAPSAIYMK HA3BAHHBIE
HEJOCTaTKU B TIOJTHOM 00beMe He YCTPaHWUI.

BBuny o0s3aTensHOCTH Hanu4us hakTa HECEHUS PACXOJIOB MO YCTPAHCHUIO
BBISIBJICHHBIX B Mpe/iesiax TapaHTUMHOTO CpoKa J1e(PEeKTOB BHIMIOJHEHHBIX paldoOT C

yueroMm ab3ama 4 1. 1 ct. 723, crateu 397 I'K P® u mynkra 16 uapopmMaimoHHOro

OBC Opaiir [caiit]. — URL: https://www.biblio-online.ru/bcode/437521 (mata obGparieHus:
12.05.2019).

! Boponopa A.A. KauecTBo BBITIONHEHHs paboT B jporosope moapsiaa / FOpucr. 2017. Ne 20 -
C.49.
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nuceMa [Ipesnanyma BAC PO Ne 51, a Takke B CBA3M C HAJIMYUEM B JCHUCTBUSIX
OTBETUHMKA BUHBI U MIPUYUHHO-CIEACTBEHHON CBSI3U MEXIY TAKUMH JICUCTBUSMU U
HACTYNUBIIUM YIIEpOOM CyAbl NPUILIA K OOOCHOBAHHOMY BBIBOJLYy O HaJIMYMU
OCHOBAaHUW ISl B3bICKAHUSI C OTBETUYMKA B TMOJIb3y HCTIA YOBITKOB B BHJE
CTOMMOCTH PaboT [0 YCTPAHEHUIO HEAOCTATKOB..,

Takum  oOpa3oMm,  KacCallMOHHBIM  Cyn B JaHHOM  IIpUMeEpe
«MOJICPHU3UPOBA»  TPAKTOBKY TyHKTa 16 WHGOPMAIIMOHHOTO THChMa
[Ipesuanyma BAC P® No 51: 3aka3uMk MMEET MPaBO CaM YCTPAHUTh HEAOCTATKU
aMb0 TOpPYYUTh O3TO TPEThbeMy JMI[y TMPH YCIOBUU MPEABAPUTEIHLHOTO
HaIpaBJICHUS] YBEJIOMIICHUS MOJPSAIUUKY B pa3yMHBINH CPOK IOCie OOHapyKeHUs
TaKUX HEIOCTATKOB. ECIM moApsiAYMK HE NMpOpearupyer Ha TaKOe YBEIOMIIEHUE B
pa3yMHBIM CpPOK, YK€ €ro IOBEICHUE CTOUT KBaTU(UIMPOBATh KaK HE
COOTBETCTBYIOIIEE MPUHIUNAM JIEJIOBOTO COTPYJHUYECTBA M YECTHOM JEIOBOU
MPaKTUKH, OH yTPauyuMBaeT IMPaBO BBIIBUTATh BO3pAKEHUE MPOTUB TpeOOBaHUM
3aKa34YdKa O BO3MEILECHUM TMOHECEHHBIX PACXOJO0B HA YCTPAHEHHUE HEIOCTATKOB.
OpHako OH HE JIMIIEH BO3MOXHOCTHU J0Ka3aTh, YTO HEJAOCTATKU ObLUTN yCTPAHEHBI
HE CaMblM OJKOHOMHYHBIM CIOCOOOM, B IEISX CHIKEHHS oObeMa CcBoel
OTBETCTBEHHOCTH.

B coBpemenHO#l cyneOHON MpakTHUKE YYUTHIBAETCS M (DAKT, YTO PEMOHT,
MPOBEICHHBIA TPETHUM JIMLIOM, MOXET HOCUTHh BBIHYXKJICHHBIA XapakTep JIs
3aka3unka. Hanpumep, no onnomy neny BepxoBnsbiii Cyn PO ykazai, 4To BaroHsl
OB OTIICTUICHBI TIEPEBO3YMKOM B CBS3M C OOHApPY)XCHHEM HEUCIPABHOCTEH
BBUJly TEXHOJIOTMYECKOTO OTKa3a TPYy30BOTO BaroHa, BBI3BAHHOTO HHU3KUM
KauecTBOM ero pemoHTa. OTIenka BaroHOB MO HEUCIPABHOCTU HE 3aBUCUT OT
BOJICU3BSBIICHUS] HU COOCTBEHHMKA BaroHa, HM WHOTO JIMIIA, a HampapjeHa Ha

YCTpAaHEHHUE BBISIBJICHHON HEHCIIPABHOCTU C ILIEJIbI0 o0ecnedyeHus 0e3011acHOCTH

! Hocranosnenne Ap6utpaxnoro cyaa JaqbHEBOCTOUHOTO OKpyra oT 6 ceHtsbps 2016 r. Ne
®03-3929/2016 o memy Ne A16-1736/2015 // CIIC «Koncynsrantllmoc2019»: Cynebnas
NpaKTHUKa



11

NBWOKEHUS BaroHoB . ITpu Takux 00CTOSATENLCTBAX B KAYECTBE YOBITKOB 3aKa34nKa
C MOJPATYNAKA, KOTOPBIM PaHEE OCYIIECTBUJI HEKAYECTBECHHBIN IJIAHOBBIM PEMOHT
BaroHOB, ObLIM B3bICKaHbI PACXO/Ibl HE TOJIBKO HA YCTPAHEHUE HEJIOCTATKOB, HO U
Ha OIUIATy YCIYT, CBSI3aHHBIX C O(QOPMIICHHEM PEKIaMallMOHHO-TIPETEH3MOHHON
JIOKYMEHTAIlUU, TOCKOJbKY YKa3aHHBIE pacXoAbl ObUIM Takke OO0YCIOBIICHBI
OTLIETIKOM BaroHOB IIEPEBO3YMKOM II0 BUHE NOJAPSATYMKA B TEKYLIUH OTLETIOYHBIN
PEMOHT?,

Eme ogHMM MOMEHTOM, IIPU KOTOPOM IpodiieMa KBaU(UKALKUKA CIIOPHOTO
JIOrOBOpa UMEET NMPUHLUNHUAIBHOE 3HAYECHUE, SABIIAECTCS BOIIPOC O CPOKE MCKOBOM
JABHOCTU. B OTHOIIEHHM AOroBOpa MOCTAaBKU AEHCTBYET OOUIMN CPOK MCKOBOM
naBHOCTH (cT. 196 'K P®), a B oTHOIIEHHH JTOTOBOpa Mojipsifa B myHkTe 1 cr. 723
['K P® ycraHOBIIEH cienManbHbIA TOJIUYHBIA CPOK HCKOBOM JAaBHOCTH.

Tak, mo omHOMY Jeny CyI KacCallMOHHOM HWHCTaHUMU YKa3al, dYTO
KBAJIM()ULUPYIOLIUM MPU3HAKOM, OTJIMYAIOIIKUM JOTOBOP MOCTaBKU OT JIOrOBOpa
noApsiAa, SBIAETCS TO, YTO MO JOTOBOPY MHOCTaBKM TOBApP IMPOU3BOAMTCS WIIU
3aKynaercs — nocTtaBIIMKOM.  IIpegmeroM — moroBopa  mompsaa  ABISETCSA
U3TOTOBJICHUE HHIMBUAYAIbHO - OIPEINEICHHOIO H3ACIHUSA, B TO BpeMs Kak
OpEeIMETOM  JIOrOBOpa  INOCTaBKM  OOBIYHO  BBICTYNAE€T  MMYIIECTBO,
XapakTepU3yeMoe pOJAOBbIMHU IIPU3HAKAMM.

Cyzapl nepBoi ¥ aneuBSIMUMOHHON MHCTAHLIMM YCTAaHOBWIIM, YTO O CEPUMHOM
XapakTepe MOMJIeXalero IOCTaBKE allapesibHOr0 yCTPOWCTBA K  Karepy
CBUJCTEIBCTBYET COMPOBOAUTEIBHOE MUCHMO K KaJbKYJSIMH CTOMMOCTH padboT
0 YCTpaHEHUI0 Opaka IOCTaBJIECHHOTO OTBETUYUKOM oOopynoBanus. Takum
o0pa3oM, OTHOIICHHS CTOPOH B pPacCMaTpPUBAEMOM CIIy4ae HE MOTYT OBITh

KBaJTU(UIIMPOBaHbl KaK OTHOIIEHHUS, BBITCKAIOIIME W3 JOTOBOpa NOApsaa, U

! Onpenenenne Bepxosroro Cyma P® or 4 deppans 2016 r. Ne 305-2C15-18668 mo memy Ne
A40-202901/2014 // CIIC Koncynpsrantllntoc: CynebHast mpakTHKa

2 Onpenenenne BepxoHoro Cyma P® or 5 mosops 2015 1. Ne 305-2C15-10026 // CIIC
«KoncynprantlLtoc2019»: CynebHast mpakTuka
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HOPMBI, UX peryiaupymromme, B ToM uucie ctatbs 725 'K PO, He moryt ObITh
IIPUMEHUMBI 110 HACTOAIEMY ATy .

I[lo gpyromy nmeny wmexnay 3akazunkom wu [HY  BHUUAIIII
Poccenbxo3akaneMun (MCHOJHUTENb) ObUT 3aKJIIOYEH JOTOBOpP Ha OKas3aHUE
HAyYHO-TEXHUUYECKOW MMOMOIIHM B CO3AaHUM I1eXa yOOsi M 00pabOTKH MeperesioB C
nepeyHeM paboT u 06opyaoBaHus Ha 001Iyr0 cymMmmy 6 916 000 py6., B TOM yuncie
6 276 000 py6. - croumocTs o6opynoBanus u 640 000 py0. - CTOUMOCTh JOCTaBKH,
MOHTaXKa, MyCKOHAJIaJ0YHBIX PabOT 1 00yUeHHUs MepcoHala 3aKa3unKa.

[Tocne MOHTa)ka  W3TOTOBJIEHHOI'O  HCIOJIHHTEIEM IO  JIOTOBOPY
o0opy/ioBaHUsI B pe3yJbTaTe TMPOBEACHUS MHOTOKPATHBIX MCHBITAaHUN C
MPUBJICUCHUEM CIEIUAIUCTOB 3aKa3uyMKa W HCIOJIHUTENS] OBLIH  BBISBICHBI
CYIIECTBEHHbIC  HEIOCTaTKM B  paboTe pa3pabOTaHHOTO  HUCIIOJIHUTEIEM
o0opy10BaHUsI.

B cooTBeTcTBUM ¢ O0TYeTOM 00 OlLIEHKE OO0IIasi CTOUMOCTh MOCTaBJICHHOTO
OTBETYUKOM OOOpYJOBaHUSI, UMEIOIIETO0 HEYCTPAHUMbIC HEJIOCTATKH, COCTaBWIa 3
088 610 pyO.

B noroBope 6bUI0 IPETyCMOTPEHO, YTO 3aKa34MK B TEUEHUE TPEX JHEH CO
JTHS TIOJTYYEHHMS aKTa MPUEeMa-Cllaud BBITIOJTHEHHBIX pa0O0T 00s3aH ObLIT HAIPaBUTh
WCIIOJIHUTEINI0  TOJIUCAHHBI  aKT  mpueMa-cmauu  pabor. B ciyuae
HEOOOCHOBAHHOI'O HEMOANMUCAHUS aKTa IMpueMa-CAadyd BBIMIOJIHEHHBIX pPadoT
paboOThl CUMTAIOTCS] BBIMOJIHEHHBIMU COTJIACHO J1aTe, YKAa3aHHOW B aKTe MpueMa-
C/Iaud BBIMOJHEHHBIX padoT. CBouM muchMoM OT 12 mas 2012 r. ucrer yBegoMut
OTBETYMKA 00 OTKa3e B MOAMMCAHUU aKTa CIauyu-TIPUEeMKH paboT 06e3 ykazaHus Ha
ux HemocTatku. CyJll ¢ y4eTOM YCIOBUW JOTOBOpA MOCYUTAN, YTO PabOThI OBLIN
npuHAThl 15 mas 2012 r. 3aka3uuk ¢ uckom obparuicsa 28 HosiOps 2014 r., T.e. ¢
MPOITYCKOM CpOKa MCKOBOM JAaBHOCTH, YCTaHOBJIEHHOro B myHKTe | cT. 725 T'K

P®.

! Mocranosnenne Apbutpasksoro cyaa JlansHeBocTouHOro okpyra ot 17 ¢espans 2015 r. Ne
®03-5540/2014 mo nmemy Ne A51-13339/2014 // CIIC «Koncynprantllnroc2019»: CynebHas
MPAaKTHKA
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[Io manHOMY nenly Cyl HE CTall pacCMaTpuBaTh MPUPOAY 3aKIKOUEHHOTO
KOHTpareHTaMH JoroBopa. beuia nmpocras KOHCTaTalus €ro MoApsAHONM MPUPOJIBI,
4YTO CTajo (haTadbHBIM JJIi UCKOBBIX TpeOoBaHMI 3akazuuka. OJHAKO MO ITOMY
JIOTOBOPY MPOQPECCHOHATIOM - CIEHUATU3UPOBAHHBIM HAyYHBIM YUPEKICHUEM
OBUIO M3rOTOBJIEHO O0OPYIOBAaHUE, KOTOPOE BIOCIEACTBHM U OBLIO MOCTABJICHO
3aka3zuuky. [1o cBoeii 1ieHe 06opynoBanre Moyt B 10 pa3 npeBbIIano CTOUMOCTh
BBIMIOJTHEHHBIX PabOT MO OTOBOpPY (MOHTaX M MyCKOHalajaka). B cBs3u ¢ 3Tum
IOPUIMYECKU 3HAUUMBIM OOCTOSATEIBCTBOM SIBJISIETCA (PAKT TOTO, OIUIAYUBAIMCH JIN
10 JOTOBOPY UMEHHO paboThI [0 CO3JaHUI0 TaKOro 000pyA0BaHuUs JIMOO JOTOBOP
ObLI MPOCTO HAMPABIEH HAa OIUIATy HM3rOTOBJIEHHOTO ToBapa. OXBaTbIBaJCS JH
IPOLECC CO3JaHusi 000PYAOBaHUS YCIOBUSMH JOTOBOPA WUJIU MPOCTO B €r0 TEKCTE
OBLIIM OrOBOPEHBI €ro TpeOyemble TexHuueckue napamerpbl? Heobxomumo ObLIO
Obl Cyly paccMOTpeTh BONPOC W O (akTe BO3MOMXKHOILO MacCOBOTO
BOCIPOM3BOACTBA 000PYAOBAaHUS, BO3MOKHOCTH €0 HEOJHOKPATHOTO WIIM J1aXKe
CEPUIHOTO BBIITYCKa.

Ecmu B mepBom mpumepe Cya caenan CCbUIKY HAa CEPUMHBIM XapakTep
nepesaBaeMoro o0opy/IoBaHUsl, OTCYTCTBHE NMPHU3HAKOB IMOAPSAJIA, TO BO BTOPOM
NO3ULIMA Cyla TNpelcTaBisieTcda MeHee o0ocHoBaHHOW. Iloatomy BbIBOA O
IIPUMEHEHUH CIIEHNAJIBHOTO TOJMYHOIO CPOKa MCKOBOM JABHOCTH, YTO ITOBJIEKIIO
3a co0OM OTKa3 B YJOBJIETBOPEHUHM MCKOBBIX TpeOOBaHUM, MpPEACTaBISAETCS
JIOCTaTOYHO CHOPHBIM. IIpu 3TOM OTBETUMK 3HAJ O HEAOCTaTKax 0o0OpyJOBaHUS,
NOCKOJIBKY B  TPOBEIEHUU HCIBITAHUNA TIOCIE MOHTa)ka O0OpyIOBaHUS
y4acTBOB&JIM  €r0  MPEICTABUTENH,  UYTO  CBUJETEIBCTBYET O  €ro
HEJIOOPOCOBECTHOCTH IIPH  CCBUIKE Ha HEOOOCHOBAHHOCTH JICHMCTBHM HCTIIA,
CBSI3aHHBIX C OTKa30M B MOJANMCAHUM AKTa MpHUeMa-TiepeadH.

Cyn He yden IopUANYeCKd 3HAUUMBIA (DaKT HEJOOPOCOBECTHOTO MOBEICHUS
OTBETYMKA, YTO caMO TO ce0e MOXKET SBISATHCS OCHOBAHMSIM JJsi OTKaza B

NPUMEHEHUU CpPOKa HCKOBOW JIaBHOCTM KaK CBOEOOpAa3HOM CaHKUMU 3a
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snoynorpednenue npasom’. CornacHo mpaBoBoii nosuiuu Bepxosnoro Cynga PO
CyJl BIIpaBE JIa)ke MO CBOCU MHUIIMATUBE MPUMEHATh CTaHJIAPThI JOOPOCOBECTHOTO
MOBEJICHUS ISl OLICHKH IOBEJICHHSI YYACTHUKOB CIIOpPA, MOCKOJIBKY B YKa3aHHOM
CIIOpE YCMAaTPUBAIOTCS MPU3HAKH HETOOPOCOBECTHOM HEMOCIEI0BATEIBHOCTH B
NEICTBUAX M 3asBICHHMAX OTBETYMKAZ, HAIPABJISABIIEIO CBOUX CIIELUAIUCTOB IS
MPOBEICHUS] MCIBITAHUNA OOOpPYIOBAHMSI C HETaTUBHBIM PE3YyJIbTATOM, a MOTOM
CCBUIABIIETOCS] Ha MUCHhMO HMCTHA 00 OTKa3e B MOJANMMCAHWU aKTa MPUEMKU Oe3
CCBUIKHM Ha HEJIOCTATKU 000PY0BaHUSI.

Jlns morosopa mojpsia XapakTepHO, UTO YCIOBHS JOrOBOpPa JAaHHOIO BUA
3aTparvBalOT HE TOJBKO pe3yJbTaT pabOThl, HO W TMPOIECC HUX BBHIOJIHEHUS.
CrnenoBaTelbHO, TOAPS]] OXBATHIBAET HE TOJIBKO pe3yibTaT pabOT Kak TaKOBOM, HO
M TPOLECC HMX BBITOJIHEHHUS. VMEHHO 10 YyKa3aHHOM NPUYMHE MPaBOBOE
pPEryIMpPOBAHKE IOTOBOPA MOAPAa BKIIOYAET B c€0s MPOLIECC BBIMOIHEHUS padoT,
Y 3TUM OH OTJIMYAETCS OT IIOCTaBKHU.

Kpome Toro, noroBop moapsiia 3akiifo4aeTcs Ha U3rOTOBJIEHUE BEIIH JIMOO
Ha BBIMIOJHEHUE JAPYrod paboThl ¢ mepemayeil ee pesynbrara 3aka3uuky. [lo
oOmieMy mpaBuily paboTa BBIMONHSIETCS CUJIAMUA M CPEACTBAMHU MOJPSAYMKA W3
MaTepUaJIOB 3aKa34MKa, €CIIM MHOE HE IMPEAYCMOTPEHO B norosope. IIpeamerom
JIOrOBOpa TOApSa SIBISETCS W3TOTOBICHUE WHAWUBUIYAIBHO-ONPEAECIEHHOIO
U3JeNus, B TO BpeMsl KakK MPEIMETOM JIOrOBOpPA IMOCTaBKU OOBIYHO BBHICTYMHAET
MMYILECTBO, XapaKTEPU3YEMOE POIOBBIMHU MIPU3HAKAMHU®,

B xoxe paccmoTpeHus criopa HCTEL HE OMPOBEPT JIOBOJ OTBETUYHUKA O TOM,
YTO W3rOTOBJICHHBIE KOpoOa HE OTBEYAlOT TMpU3HAKAM HWHIUBUAYaJIBHO-

OTIPEJICTICHHOTO M3JIENHsI, TIOCKOJIIbKY MOTYT OBITh BBINYIICHHI B 000poT 0e3

! Mocranosnenue Ipesumuyma BAC P® ot 22 nosadps 2011 r. Ne 17912/09 no neny Ne A54-
5153/2008/C16; [ToctanoBnenne Apoutpaxknoro cyna [loBomxkckoro okpyra ot 19 mas 2016 r.
Ne ©06-8604/2016 o nemy Ne A12-5855/2014 // CIIC «I"apant2019»: Cyne6GHast mpakThka

2 BormgaHoB J.E. Hosemnbl ['paxkaanckoro kojekca PO ¢ mo3uruu KoHenmuu 100poCcoBECTHON
MOCJICAOBATEILHOCTH B JICHCTBUIX U 3asBIICHHIX // 3aKOHOAATEILCTBO U 3KOHOMHMKA. — 2016. —
Ne2.—C. 44 - 49,

8 Kymuue P.B. IIpaBoBoe perynmupoBaHHe TOAPSAAHBIX pabOT IS TOCYNApPCTBEHHBIX HYKH //
KOctummudopm. 2016. C.21.
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NPUBS3KU K ONpeNeIeHHOMY CyObekTy. B myHkTe 6 3aka3a-3asBku (MPUIIOKEHUE
Ne 3 k goroBopy) CTOpPOHBI MPEIYCMOTPEIH, YTO B CIy4ae OJHOCTOPOHHETO
BHECYZICOHOr0 OTKa3a MOKyMaTesss OT MPUOOpETeHUsl MapTUU TOBapa MOCTABIIMK
BIIpaBe MPOJATh JAHHBIN TOBAp JIOOBIM TPETHUM JIHIIAM.

Takum o0Opa3om, Mpu 3aKIIOUYEHUU JOTOBOpPA CTOPOHBI HE HCXOIWIH U3
HKCKJIFO3UBHOCTU ToBapa. Mcrelnr B 000CHOBaHHME CBOWX JIOBOJIOB HE MPEICTABUI
JIOKA3aTeJIbCTBA HEBO3MOYKHOCTH pEalM3aldy TOBapa TPETbUM JIMIAM, a TaKKe
JI0Ka3aTeIbCTBA TOTO, YTO UM NPEANPHUHUMAIUCH TOMBITKU MO MPOJa)ke TOBapa
TPEThUM JIMIIAM W OT TaKUX JHUI[ OBbUT TMOJy4eH OTKa3 CO CCBUIKOM Ha
AKCKJIF0O3UBHOCTH KOPOOOB.

CoryacoBaHue CTOpPOHAaMH 3aKa3a Ha H3TOTOBJIEHHE C YKa3aHUEM
ONpEJENCHHBIX TMapaMeTpoB KOpoOOB W MX Makera (ueprexa, o0pas3ua)
CBUJIETENBCTBYET OO0 OINpeAeNeHnd mpeaMeTa nocTaBku. llpu 3akmrodueHuu
JIOTOBOpA TPABOBOM HHTEPEC KOMIIAHWUHW 3aKIIOYAJICS B MPUOOPETEHHHM MNapTUU
KOpOOOB, a HE B 3aKa3ze OOIIECTBY pabOT MO UX U3TOTOBIEHUIO. OOCTOSITEILCTBO,
4YTO IleHa ToOBapa BKJIIOYAaeT B ce0s pacxoJpl Ha €ro U3roTOBJICHHE, HE
CBUJIETEJIbCTBYET O CMEIIAHHOM XapaKTepe MPaBOOTHOIICHUI M BO3ZHHUKHOBEHUH
3JIEMEHTOB JI0TOBOPa moapsaa’.

VYkazaHHblii TmpuMep U3  CyneOHOM  TpakTUKH  HaumOoJjiee  IMOJHO
WUTIOCTPUPYET MPU3HAKU, KOTOpbIE ObUIM BBIPAOOTAaHbI MPABONPUMEHUTENIIMH C
MOMOIIBIO TMBUJIMCTUYECKON HAyKH Uit AuddepeHimaniy 10roBOPOB MoApsIa U
MOCTaBKHU.

Bo-niepBbIX, yCioBHsS JOTOBOpa MOJAPSAA 3aTParuBalOT HE TOJIBKO PE3YNbTAT
paboThI, HO U TIpoIlecC UX BhITONHEHH. OHM HANPABJICHBI HA OTPEICTICHUE TIPaB U
00s13aHHOCTEW KOHTPAreHTOB B IMPOIIECCE BBIMOIHEHUSI padOT (Hampumep, MmpaBo
3aKa34rMKa KOHTPOJUPOBATh XOJ M KA4YE€CTBO BBIMOJIHSIEMBIX padot - c¢1. 715 'K
P®). [TosToMy OAPAL - 3TO «JABYXIPEAMETHBIN» JOTOBOP, MOCKOJIBKY K MPEIMETY

OTHOCHUTCS KaK caMa paboTa, TaK U €€ KOHEUHbIN pe3yJibTar.

! Mocranosnenne Apbutpaxuoro cyaa Ceepo-Kaskasckoro okpyra ot 5 Hos6ps 2015 r. Ne
D08-7754/2015 mo memy Ne A32-39506/2014. // CIIC «Koncynsrantllmoc2019»: CynebHas
NPaKTHKA.
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B cBs3u ¢ 3TUM cieqyeT OTMETUTD, YTO BBIBOABI OTIEIBHBIX aBTOPOB MOTYT
JIE30PUEHTUPOBATh Cy/eOHyI0 npakTuky. Tak, M.W. Bparunckuii nomyckain, 4to
pe3ynbpTaT paboT MOI CYIIECTBOBATh YK€ K MOMEHTY 3aKJIIOYEHHUS MOJPSAHOTO
noroBopa. OnHako, kak BepHO 3ameudaeT E.B. borganos, eciiu «HeT pabOThI - HET U
norosopa noapsiaa». Ilo muenuro FO.B. PomaHna, 11 y4acTHUKOB HOJPSIHBIX
OTHOUIIEHUN HEJAOCTATOYHO MPOCTO MEepeAaTh UMYIIECTBO B COOCTBEHHOCTh, Kak
3TO MPOUCXOIUT TMpHU Kymuie-mpoaaxke. B cdepe MX S3KOHOMHUECKHX WHTEPECOB
OKa3bIBAIOTCS MPOLECC U3TOTOBJICHHUS UMYIIECTBA U OCYIIECTBICHUE KOHTPOJIS 32
5TUM IIPOIIECCOM™,

Bo-BTOpBIX, MHpeAMETOM JOroBopa MOApPsAA SBISAETCA, KakK MPaBUIo,
M3rOTOBJIEHUE  MHIMBHIYalbHO-OIPEACIECHHOTO — M3JIEIHA’,  «IKCKIFO3UBHON
BEILIN», YHUKAIBHOIO 00OPYIOBaHUs, CO3/IaHHOTO HMCKIIOYUTENBHO IO 3aJaHUI0
3aKa3uMKa, B OTHOIIEHHH KOTOPOTO CEPUMHOE MPOU3BOJICTBO HE HaJaXEHO.
W3rotoBineHHOEe B paMKax J0roBopa mnojpsiaa OO0OpyIOBaHUE AOHKHO HMETh
NOTPEOUTENBCKYIO IIEHHOCTh TOJBKO ISl 3aKa3uMKa, peaju3alus ero JIpyrum
KOHTPAreHTaM J0JKHA OBITh 3aTPYIHUTENLHOM MIIM HEBO3MOMKHOIL,

B-tpetpux, B KauecTBe KpuTepus s audQepeHnmanu  JoroBOpoB
nojapsga ObUIO yKa3aHO Ha TO, YTO MO OOIIEeMy MpaBuUily paboTa BBITOIHSIETCS
CWJIAMH U CPEJICTBAMH TOAPSATINKA U3 MaTEpHAJIOB 3akazunka. Takum oOpa3om, B
KaueCcTBE OJHOTO W3 KBAIM(PUIMPYIOIIMX NPHU3HAKOB OBUIO yKa3aHO Ha
nepepadoTKy MOAPSAYUKOM TaK HA3bIBAEMOTO JaBaTbYECKOTO ChIPbS.

Ha wHam B3rmmsaa, «MKAMBEHHE» 3aKa3uMka B OTHOUIEHWHM MAaTepUalioB,
nepepadoTKa «AaBalbue€CKOrO ChIPbs» SBISAIOTCS (DaKyJIbTaTUBHBIMU MPU3HAKAMU
JIOTOBOpa MOJpPsSAa, KOTOPBIM MOXET MOAKPEIUISTh, HO HE OMPENENATh BBIBOJ B

OTHOIIICHUH TPABOBOM MPUPO/IBI JOTOBODPA.

! Pomaner FO.B. Cucrema 10roBopoB B TpakaaHCKOM TpaBe Poccun: MoHorpadus. 2-e m3f.,
nepepab. u gon. — M.: Hopma, Undpa-M, 2013. C.101

2 [Toctanosierne Apbutpaxnoro cyaa Cesepo-3amagnoro okpyra ot 10 mrors 2015 r. Ne ®07-
3222/2015 mo pmemy Ne A44-1094/2014. // CIIC «Koncynprantllnroc2019»: CyneOnas
IPaKTHKA.

3 [locTanoienue ApbutpaxHoro cyaa MockoBckoro okpyra ot 18 asrycra 2015 r. Ne @05-
9373/2015 mo nmemy Ne A40-115777/2014. // CIIC «Koucynprantllnioc2019»: CynebHas
NPaKTHKA.
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CornacHo  yCIIOBUSIM  CHOPHOTO  JOTOBOpa  OOIIECTBO  Mepenasio
TOBApHUIIECTBY MUJIOMAaTEpHUalbl, a MOCIeHee B OOMEH JOJDKHO OBLIO MepeaaTh
UCTIly OMpEJIeJICHHOE KOJIMYECTBO JBEPHBIX OJIOKOB. BcTpeuHoe wucmnoiHeHue
00s13aTeNbCTBA MO TMepeAaue yKa3aHHBIX OJOKOB JOJDKHO OBITh pealii30BaHO B
TEUCHHE MecsIla TOoCe MOJyuYeHHUs MUJIoMaTepuanoB. B yka3zaHHBIM CpOK CBOU
00s13aTeNIbCTBA TOBAPUIIECTBO UCTIOIHUIIO TOJIBKO HAMOJIOBUHY.

Hcnonp30BaHne OTBETYMKOM MOJYYEHHBIX OT MCTLA MHJIOMATEPUANIOB IS
U3TOTOBJIEHUSI JIBEPHBIX OJIOKOB caMmO MO ce0e HE MOXET paccMaTpUBaThCs Kak
HaJIMYUE MEXAY CTOpPOHAaMHU JI0OTOBOpa Mmojpsna (mepepadoTKU AaBabYeCKOTO
CBIPbS).

Bun noroopa ompexpensieTcss COJEp)KaHUEM OCHOBHBIX 00s13aHHOCTEH
cropon mo caenke. CormacHo cratbe 702 'K P®! m gpyrum monmoxenusm o
MOJIPSi/IE  COJIEpP)KaHUEM JIaHHOTO JOTOBOpa SIBISIETCS BBIMIOJHEHHE pPaboT TIo
3aJJaHUI0 3aKa3uyuka M3 €ro marepuaysioB. Takoil JOroBOp 3akKioyaeTcss Ha
M3TOTOBJICHUE WJIU MepepaboTKy (00paboTKy) Belly MO0 Ha BBHIMOJHEHUE JIPYron
paboThl ¢ mepenayeil ee pe3ysibTaTOB 3aKa3uuWKy. B 1oroBope ykasbiBaloTcs
HAYaJIbHBIA U KOHEYHBII CPOKHM BBINOJIHEHUs pabOThl, IIeHa C BKJIIOYEHHUEM B Hee
KOMIICHCAIINHA H3ACPKEK MOAPSAUYMKA M TMPUUYUTAIONIEECs €My BO3HArpa)aeHue,
CPOKU U MOPSAOK MPUHSATHUS BBIIOJHEHHOW pa0OThl U APYTUE€ YCIOBHUSA, KOTOpPbIE
SIBIISIFOTCS OTMPENETISIONIMME AJIs TaKOTo 0ToBopa. CIOpHBIN JOTOBOP HU OJHO U3
NEPEYUCIICHHBIX YCJIOBUM HE COJEpPXKUT, Iepenaya MUIOMATEepPHaIOB IO €ro
YCIIOBUSIM IPOU3BOMIIACH C IIEJIbI0 UX OOMEHA Ha JABEPHbIE OJIOKH.

[Ipy W3MOKEHHBIX OOCTOSATENHCTBAX OTHOIICHUS CTOPOH IMOAMAIAIOT TIOJ
peryJivpoBaHue HOPM O JOTOBOPE MEHBI.

HecMmoTpst Ha yka3aHHYIO TIPABOBYIO MO3UIIMIO, CY/ABI 3a4acTyI0 OIIMOO0YHO
CUMTAIOT, YTO (HaKyJIbTaTUBHBIN TPHU3HAK FOKIUBEHUS 3aKa3uuka SBISETCS
OTNIPEACTSIONNM, JaXe IOMHUHHUPYIOIIMM W YCTPAHSIOUUM 3HAUYE€HHUE IPYTUX

KBaTU(DUIIMPYIOIIMX MPU3HAKOB JOTOBOpa nojapsaa. Hanpumep, mo ogHoMy Aery

! I'paxnanckmii komeke Poccwmiickoit ®enepamun (vacth BTopas) oT 26.01.1996 Ne 14-®3 (pen.
28.03.2019) // Cobpanue 3akoHogarenbctBa PO. —1996. — Ne 5. — Cr. 410.
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O0IIECTBO MepeaBajio MPEANPUATHIO NMUIOMATEpUaibl, a MOCIEIHEE IOCIE UX
00pabOTKH JODKHO OBUIO TMepenaTh 3aKa3yhKy OIPEAeNICHHOE KOJHMYECTBO
o0pe3HOoro nwioMaTepuana, TakKuM O0pa3oM, OTBETUYMK JIUIIb OCYIIECTBIISI
paboThl MO PaCHHUIIOBKE KPYIJIOrO Jieca XBOWHBIX MOPoJ. CHOpHBIA 1OTOBOP
coJiepKai KOHKPETHBIM BUA paboT, a Takke CpOK WX BhIMONHEeHUdA. [Ipu Takux
OOCTOATENBCTBAX CyJI MOCUUTAI, YTO OTHOLIEHUS CTOPOH NOJANAAAIOT IOA
PETYIMPOBAaHUE HOPM O JIOTOBOPE moapsaa’,

Taxum 00pa3oM, cya He cTaji aHaIM3UPOBATh BOIIPOC O TOM, OXBAaThIBAINCH
a1 paboThl yCIOBUSIMHU JoroBopa. PesympraT paOoT MMesl poIOBOM Xapaktep,
KOTOpPbIA MOT OBITh CBOOOJHO peanu3oBaH Ha pbiHKe. Cama paboTa HOcuia
OPUMUTHBHBIN XapakTep, OTHOCALIMICS K Npo(ecCHOHATBHOM NeATeNbHOCTH
KoHTparenta. OgHako CyJl TaKOM JI0roBOp MO MepepadoTKe AaBalb4eCKOTO ChIPbS
KBAIM(PUIIUPOBAI B KAUE€CTBE MOAPSIHOTO, XOTS IO CYTH 3TO ObUI JOTOBOP MEHBI.

[To npyromy aenmy cyd MOCYHMTAaJ, 4TO ObUI 3aKJIIOUEH JOTOBOP MOJpsia Ha
nepepadoTKy JaBajJbYeCKOTO ChIPhs, COINIACHO KOTOPOMY MOAPSIYUK 00s3acs 1Mo
3aJJaHUIO U 3asBKaM 3aKa3uMKa BBIOJIHATH CBOMMHU CHUJIAMH M CPEICTBAMHU PaOOThHI
o mnepepadOTKe [aBajbueCKOrO ChIPhS - JParoleHHOro MeTallla B TOTOBYIO
MPOAYKLHUIO - IOBEJIUPHBbIE M3JEIHS, a 3aKa3uMK 00sA3aJ]Cs MPHUHATH PE3yJbTaThl
palboT U OMJIATUTH UX CTOUMOCTb.

Bo wucnonHenwe ycioBHM J0OroBOpa MCTEI] BBIMOJHWI palbOThl IO
nepepaboTKe AParoleHHOro0 MeTalyla B IOBEIMPHBIE YKpAllEHUs, KOTOpbIe ObLIN
nepeIanbl OTBETYUKY COIIACHO IIPEICTABICHHBIM TOBAPHBIM HAKJIAIHBIM.

CropoHamu OBLIO COIIACOBAHO, YTO OTBETYMK CO CKJIaJa MCTIa 3a0upaer
TOTOBYI0 TPOAYKIHUID C  CONPOBOAMTEIBHBIMH JOKYMEHTaMU (TOBapHbIE
HakyagHaeie Gopmbl TOPI'-12 u akThl cAauu-NIPUEMKH BBIIOJHEHHBIX padoT),
IPUHUMAET TOTOBYIO MPOJAYKIHMIO B TEUEHHWE CeMU pabouux AHEH Mo akTtaM 00

YCTAHOBJICHMHU PACXOKICHUI 110 KOJIMYECTBY U KAUECTBY IPH IIPHEMKE TOBapaZ,

! TMocranoenerne ®AC IToomxckoro okpyra ot 11 despans 2010 r. mo meny Ne A65-
1530/20009. // CIIC «I"apant2019»: CyneOHast mpakTHKa.

2 TTocranosnenne ®AC MockoBckoro okpyra ot 11 mons 2013 1. o memy Ne A40-124530/12-
46-170 // CIIC «Koncynbrantllmoc2019»: CynebHas npakTuka
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Takum 00pa3oM, AOroBop ObLI HAMpaBJIEH Ha PEryIupOBaHHE OTHOIIECHUN
no nepepaboTKe MaBaIbYECKOrO ChIPbS B CEPUMHYI0 MPOAYKIMIO, peyb IUIa O
MacCcoOBOM, POJIOBOM TOBape, KOTOPBIM He oOjafal ISl 3aKa3uhka YHUKaJTbHBIMU
CBOMCTBAMH ¥ MOT OBITh pEAIM30BaH HA PBIHKE JIIOOBIM TPETHUM JIHIAM.
[lepepaboTka BBIMONHUIACH TIO 3aJaHUI0 W 3asiBKaM  3aKa3uyWka, dYTO
CBUJIETEIIbCTBYET O MAacCOBOM M CHCTEMAaTHYECKOM XapaKTEepe BbIITyCKa TOTOBOM
NpPOAYKIIMM W OTBEYAaeT MpHU3HAKaM JoroBopa mnoctaBku. Ilepemaua ToBapa
odopmIsiIack TOBapHBIMH HakJIaaHbIMK 110 (hopme TOPT-12, uTo Takke siBisieTcs
(axyIbTaATHBHBIM IPU3HAKOM II0CTABOYHOIO OTHOLICHHUS .

[Ipocto yauBuTenbHOM siBisieTcsa cienyromas no3unuss @AC MockoBCKoro
OKpyra, B KOTOPOM CyJl YMYJPHWJCS CMEUaTh B OJWH KI'YyYUW KOKTEIIb MOJ
Ha3BaHHUEM «IepepadOTKa JaBAIbUYECKOTO CHIPhS» CMECh U3 JIOTOBOPOB MOCTABKH,
NOJPsAa U BO3ME3JHOIO OKa3aHUs yCIIYT.

[Io »Tomy genmy B cwiy nyHkTa 1.1 g0oroBopa HCHOJHUTENb OO0s3ayCs
CBOMMHM CHJIAaMH M CPEJICTBAMH OKa3aTh YCIYTd MO NepepaboTKe AaBajibueCKoro
CBIPbSI U U3TOTOBJIEHUIO NPOAYyKIMHU. CyA IEPBOM MHCTAHIIMU ONPEIEIINIT XapaKTep
JIOTOBOpPA KAaK CMEIIAHHBIN, BKIIOYAIONMIUNA B ce0s MPaBOOTHOIICHUS IO YCIyram
(mo mepepaboOTKe MABAIBYECKOrO CHIPhS) M IO HMCIOJHEHHUIO MOAPSAHBIX padoT
(M3roTOBIEHUE MPOAYKIIUH), TMOJICKANIUE PETYIUPOBAHUIO B COOTBETCTBUU C
rinaBamu 37, 39 'K PO.

CornacHo myHKTy 1.2 moroBopa chipbe, IEpelIaBacMO€ 3aKa3uYMKOM Ha
nepepadoTKy, a TAK)Ke MPOAYKIIHS, MTOJTyYeHHas: B PE3yIbTaTe MepepadoTKH ChIPhS,
SIBJISUTUCh COOCTBEHHOCTBIO 3aKa3uuka. B COOTBETCTBUU ¢ MYHKTOM 2.3 JIOrOBOpa
CTOPOHBI MO KaXJIOH MapTHUM [OCTaBISIEMOTO CBIPbSl  JOMOJHUTEIbHBIM
corjameHueM  (IPWIOKEHHE K  JOTOBOPY) ONpPEAeNsyii  HauMEHOBaHUE,
KOJIMYECTBO, MapaMeTphl MO KAaYECTBY J1aBaIbYECKOT0 ChIPhs, 00BEMBI U TIepeUYEHb
yCIIyT TIO0 TIepepadOTKe, CTOMMOCTH TEpepabOTKH, CPOKU MepepabOTKU ChIPHS,

HOPMBI BBIXOAAa MPOAYKIMH, MOPSIOK Tepeaadd OTXOJ0B, OOpa30BaBIIMXCS B

! locranosnerne ®AC Ypansckoro okpyra ot 5 mons 2008 r. Ne ©09-4122/08-C4 o memy Ne
A76-23793/2007-4-581/31 // CIIC «Koncynprantllinroc2019»: CyneOHas nmpakTuka
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pesynbTaTe nepepadoTku. CoracHo MyHKTY 3.2 10roBopa oriaTa 3a nepepadoTKy
MIPOU3BOIMIIACH HA OCHOBAaHWU AKTOB BBHITIOJHEHHBIX PaboOT m cyeTa-hakTypsl. B
COOTBETCTBUM C TMyHKTOM 4.1 jJoroBopa H3roTOBUTEIL 00s3aJCsi B CPOK,
COTJIACOBAHHBIN B JIOMOJHHUTEILHOM COIJIAIIEHUH, NTEPEAATh TOTOBYIO MPOAYKIIUIO
Ha CKJIAJIC 3aKa34HKY.

ITockoJIbKY 1OKa3aTENbCTBA MOCTABKH ChIPhSI B paMKaXx J0rOBOPa UCTLOM HE
MpEACTABIICHbI, CYbl, PYKOBOACTBYSCh cTaThsimu 309, 310, 506, 702, 708 'K PO,
IPaBOMEPHO OTKA3alM B yIOBIETBOPEHUHU HCKa',

CaMOCTOSITETBHOCTh ~ JIIOOOTO  TPaKJAHCKO-TIPAaBOBOTO  JIOTOBOpa B
IUBWIMCTUYECKONU JUTEpAType OOBIYHO OMpEACseTCS MyTEM COIMOCTaBJICHUS C
IPYTUMH CXOOHBIMH JoroBopamu. M.M. bparuHCckuil oTmeyasn, 4YTO CMBICIH
BBIJICJICHUSI JIOTOBOPOB BO3ME3JHOIO0 OKa3aHUs YCIYr COCTOWT, B YAaCTHOCTH, B
OTPAaHWYECHHH IPEIETIOB ACHUCTBUS HOpM O moapsne. o npunatus I'paxaaHckoro
Kojekca P® »95T0 MOXHO OBLIO cHAeNaTh TOJBKO OJHUM IYTEM: CO3/1aTh
CaMOCTOSITEJIbHBIE THUIIBI JIOTOBOPOB, KOHKYpPUPYIOIIME C noApsaoM. Tak
MOSIBUJIMCH JJOTOBOPBI, IEpeUrciieHHbIE B 11. 2 ¢T. 779 'K 1 npeaycMOTpeHHbIE TII.
37, 38, 40, 41, 44, 45, 46, 47, 49, 51, 53 (T.e. AOrOBOPHI HA BHITIOJIHCHUE HAYYHO-
UCCIIEIOBATENIbCKUX U OMNBITHO-KOHCTPYKTOPCKHUX  paboOT,  MEpPEeBO3KH,
TPAHCIIOPTHOM KCHEAUITNU, OAHKOBCKOTO BKJIaJla, 0AHKOBCKOTO CU€Ta, PACUETOB,
XpaHEHUsl, TOPYYEHUsI KOMUCCHUH, JOBEPUTEIBHOTO YIPABICHUS HMYILECTBOM).
JIs1 Ka)K10ro M3 3TUX TOrOBOPOB CO3JAH CBOM PEKUM, OTJIMYHBINA U OT MOAPAIA, U
OT BO3ME3AHOTO OKa3aHUsl YCIIYT.

JIoroBOp BO3ME3AHOTO OKa3aHUsSl YCIYr CBOMM IMPEIMETOM HMEET
COBEpIICHUE JIEUCTBUN (IEATENIBHOCTH) MO 3aJaHHui0 3aka3zuuka. Ilpeamer
noropopa mnoapsiga (m. 1 cr. 702 I'K P®) cocraBiser OCyIIECTBICHHUE
OTpeIeSICHHON pabOThI MO 3aJaHUI0 3aKa34uKa, T.e. (PaKTUUYECKH TaKKe JeHCTBUI
(1esITeNbHOCTH), HO CYIIECTBEHHOE Pa3IMuhe MEXIY 3TUMU JOTOBOPAMHU COCTOUT

B TOM, 4YTO B MOAPAAC KOHCUYHYIO LCJIb COCTABJIACT IMOJYYCHHUC OIPCACIICHHOTIO

! Mocranosnenue ApbutpaxHoro cyia MockoBckoro okpyra ot 17 urons 2016 r. Ne d05-
6886/2016 mo nmemy Ne A40-94406/2015. // CIIC «Koncynstantllmoc2019»: CynebHas
NPaKTHKA.
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MaTepUAIbHOTO PE3YJIbTATa, a TAKKE MPUHATHE 3TOrO Pe3ysbTaTa U omiara ero. B
JIOTOBOpE K€ BO3ME3IHOIO OKA3aHUS YCIYyTI MATEPUAIBHBIM PE3yJbTaT NEHCTBUS
(1eITeTbHOCTH) OTCYTCTBYET, OIUIATE MOJJICKHUT HE pe3yibTaT paboThl, a yciyra
KaK TaKOBas, B TOM YHUCJE U B JOTOBOpax 00 OKa3aHWU OOpa30BaTENIbHBIX YCIYT,
oIUIaTe MOMIEkKAT ycuyru'. IlepedeHs JOroBOPOB BO3ME3IHOTO OKA3aHUS YCIIyT
3aKOHOJIATE€Ib OCTABUJ OTKPBITHIM, BKIIOYMB B M. 2 cT. 779 T'K PO numb
JIOTOBOPBI OKA3aHHs YCIYT CBSI3M, MEIWLMHCKHUX, BETEPUHAPHBIX, ayJIUTOPCKHX,
KOHCYJIbTAllUOHHBIX, HMH()OPMALMOHHBIX, YCIYT 1O OOYYEHHIO, TYPUCTCKOMY
00CIIy’)KMBaHHIO, YTO TO3BOJISIET, KAK OTMEYAJIOCh BBILIE, OTHECTH K JOrOBOpam
BO3ME3HOT0 OKa3aHMs YCIYT PsiJ HEMOMMEHOBAHHBIX (HETUIIMYHBIX) JOTOBOPOB,
B TOM YHUCJIE M HCCIEAYEMBbIM IOTrOBOp. BhIlIEyNIOMSAHYTBIE AOTOBOPBI, KpOME
nonoxkeanit . 39 I'K PO, perymnpyroTcss HOpPMAaTUBHBIMU AKTaMHM Pa3JINYHOM
IOPUIMYECKON Cuibl. Tak, HEKOTOPBIE M3 HUX PETYIUPYIOTCA IMOA3aKOHHBIMU
HopMatuBHbIMU akTaMu [IpaBurenscrBa Poccuiickonn ®epepauun: IlpaBunamu
NPENOCTaBIEHNA  TOCTMHHYHBIX  ycayr B Poccmiickorn — denepanmu,
yrBepxaeHabiMu [loctanosnenuem Ilpasurtenscrea PO Ne 1085 or 09.10.20152,
[TpaBmiiaMn 00 OKa3aHUM yCIyr TeNEQOHHOM CBSI3U, YTBEPKICHHBIMHU
[Mocranosnenuem IlpaBurensctBa PO Ne 1342 or 09.12.2014%, IlpaBumamu
IIPENOCTABIECHUS MENUIIMHCKUMU OPTaHU3aUUsIMH IUIATHBIX MEIULWUHCKUX YCIYT,
ytBepxkaeHHbIMu [loctanosnenuem Ilpasurtenscrea PO Ne 1006 ot 04.10.2012%,
[TpaBmiiaMu  okazaHust ycayr (BBIIOJHEHUS pabOT) 1O  TEXHUYECKOMY

OOCITY)KMBAaHUIO U PEMOHTY aBTOMOTOTPAHCIIOPTHBIX CPEICTB, YTBEPKICHHBIMHU

! Tpumaes C.JII. PaGoTel m yciayrm Kak OOBEKTHl TPAKTAHCKHX TPAB: H3MEHEHHS B
3aKkoHoAarenscTBe. M., 2016. C. 56.

2 Tlocranosnenue IlpasutensctBa PD® Ne 1085 ot 09.10.2015 «O6 yrBepxkaenuu IIpaBun
OpEOCTaBlIeHUs] TOCTUHUYHBIX ycnyr B Poccuiickoit  @enepauun» //  CoOpanue
3akoHoaarenscTBa PD. 2015. Ne 42. Cr. 5796.

3 MMocranosnenue Ipasutensctea PO Ne 1342 or 09.12.2014 «O mopsake oka3aHHs YCIyT
tenedoHHoM cBs3ny // CoOpanue 3akoHomareascTtBa PO, — 2014, Ne 51.— Cr. 7431.

* Tocranosnenue IIpaButensctBa PO Ne 1006 ot 04.10.2012 «O6 yrBepxaenun Ilpasui
IPEOCTABICHUS MEUIIMHCKUMHU OpPTaHU3alUsAMU IUIATHBIX MEIULMHCKUX yciyr» // CoOpaHue
3akoHonatenscTBa PO. — 2012. — Ne 41. — Cr. 5628.
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[Tocranosnenuem IlpasurensctBa PO Ne 290 or 11.04.2001%, TIpaBumamm
ObiToBOrOo 0oOcTmy)uBaHusi Hacenenus B Poccuiickoit ®enepauuu (B pen.
[Mocranosnenus IlpaBurensctea P® Ne 1007 or 04.10.2012)% IlpaBunamu
OKa3aHMs IJIATHBIX O0Opa30BaTEIbHBIX YCIYT, YTBEpX)AEHHbIMU [locTaHOBIEHHEM
[IpaButensctBa PO Ne 706 ot 15.08.2013%, 1 HEKOTOPBIMHU APYTHMH.

Ha ocHOBaHMM TpPOBEIEHHOIO UCCIENOBAHUS MOXHO CHENaTh BBIBOJ:
[JIABHBIM, ONPENEISIOIIAM KPUTEPUEM JOTrOBOpA MOAPSIA ABISAETCS TO, YTO €ro
YCIIOBUSL JIOJDKHBI OBITH HAmpaBlIEHbl Ha OIpeAeNieHHWE IMpaB U 00sS3aHHOCTEN
KOHTPAareHTOB B IHpoLecce BBIMOJIHEHUs pabor. Kpurepuil yHUKanbHOCTU
pe3ynbrara padoT MOXKET OTCYTCTBOBAaTh, MOCKOJIBKY JOTOBOP MHOJPSAA MOKET

OBITH HAIIPaBJICH M HA CO3JIaHUE BEIEH, ONMPEACIISICMBIX POJOBBIMH ITPU3HAKAMHU.
1.2 Oco6eHHOCTH OTAEeNbHbIX BUAOB A0r0BOPOB NOAPALHOrO TUNA

Pe3ynbTaThl HHTEIUIEKTYyNIbHOW nesiTenbHOCTH (nanee - PUJI), Bxoasuiue B
AIIK wm ITAK, nmo pemieHuto mpaBooOJiafaresis, MOTYT MOJYYUTHb MPABOBYIO
OXpaHy B KadecTBe cekpera npousBoacTBa (cT. 1465 'K P® u m. 2 cr. 3 3akona
P® 0 koMMepuecKkoii Taline?).

B ciywyae xorga cexkper npon3BOACTBA MOJIYUYEH IIPU BBITIOJHEHUH J1I0TOBOPA
noApsiAa, AOTOBOpPa HA BBIIOJHEHUE HAYYHO-UCCIEAOBATEIbCKUX, OIBITHO-

KOHCTPYKTOPCKHMX WJIM TEXHOJOTHYECKUX paldOT JIMOO MO rocyAapCTBEHHOMY WM

! Mocranosnenue IlpaButenscta PD Ne 290 or 11.04.2001 «O6 yrtBepxkmeHun Ilpasun
OKa3aHWsl yciayr (BBINOJIHEHUS paboT) MO TEXHUYECKOMY OOCTY)XKMBAHHUIO U PEMOHTY
ABTOMOTOTPAHCIIOPTHBIX cpeAcTBy // CoOpanue 3akoHOoAarenbeTBa PD. — 1997. — Ne 34. — Cr.
3979.

’TlocranoBnenne IlpaButenbcTBa PO Ne 1007 ot 04.10.2012 «O BHeceHWHM H3MEHEHHH B
HekoTopele akThl IIpaButenscrBa Poccuiickoit denepanyu mo Bompocam MpOAAXXH TOBApOB U
okazanwus ycayr» // CoOpanue 3akoHomatenscTBa PO. — 1997. — Ne 34. — Cr. 3979.

% Tlocranosnenue IlpaButensctsa PO Ne 706 or 15.08.2013 «O6 yrBepskaenuu IIpaBui
OKa3aHMsI IJIATHBIX 00pazoBaTeNbHBIX yciyry // CoOpanue 3akoHomaTenscTBa PD. — 2013. — Ne
34. — Cr. 4437.

* Tlpuka3 MumskoHOMpasButus Poccuu ot 30.09.2015 Ne 702 (pem. ot 07.06.2017) «O6
YTBEPXKJICHUH AJMHHUCTPATUBHOI'O pEryiaMeHTa IpenocraBieHuss denepanbHOR ciyk00i 1o
WHTEJUICKTyaJIbHOH  COOCTBEHHOCTH  TOCYIApCTBEHHOW  YCIYIH TI0  TOCYIapCTBEHHOMN
perucTpanyy MOJEe3HOH MOJENHM U Bbaye MAaTeHTa Ha TOJIE3HYI0 MOJEb, €ro IyOinMKara
(3apeructpupoBano B Muntocte Poccun 25.12.2015 N 40245). // CIIC «KoncynsranTllmtocy,
2019.



23

MYHULUNAIBHOMY KOHTPAKTY JJISl TOCYJAPCTBEHHBIX MM MYHUIMIIAJIbHBIX HYXK/,
UCKIIFOUUTEIBHOE TPaBO Ha TaKOW CEKpPET MPOU3BOJACTBA IMPUHAMJICKHUT
NOAPSIAYUKY (MCTIOJTHUTENIO), eciu COOTBETCTBYIOIINM JIOTOBOPOM
(rocy1apCTBEHHBIM WJIM MYyHUIMIAIbHBIM KOHTPAKTOM) HE MPETyCMOTPEHO MHOE
(ct. 1471 TK PD).

B nponecce rpaxkaaHCKO-IpaBOBOrO 00OpOTa HCIHONB3YIOTCS JIOTOBOP
OTUY>KJICHHS UCKIIIOYUTENBHOTO IIpaBa Ha CeKpeT nmpou3BoacTBa (cT. 1468 'K PO)
Y JIMLIEH3UOHHBIM JIOTOBOP O MPEAOCTABICHWM IIpaBa HCIIOIb30BAaHUs CEKpeTa
npou3BojicTBa (cT. 1469 'K PD).

B  coorBerctBum ¢ IlpaBunamMm  TOCYZApCTBEHHOM  pErucTpanuu
pacnopsHKeHUsI UCKIIOUYMTEIbHBIM IPaBOM Ha M300pEeTeHHE, MOJE3HYI0 MOJIENb,
IPOMBIIUICHHBIA ~ 00pas3en,  TOBapHbIA  3HAK, 3HAaK  OOCIyKHUBaHUS,
3apEruCTPUPOBAHHBIE TOMOJOTUIO WHTETPATIBHOM MHUKPOCXEMBI, MPOrpaMmy it
OBM, 06a3y naHHBIX IO JOTOBOPY M Iepexoja HCKIIOUUTEIbHOIO IpaBa Ha
ykazanuele PUJ[  6e3  gorosopal  ycTaHOBIEH — chedylomuii  HOPSAIOK
rOCyAapCTBEHHON PErHCTPALIUN:

a) OTYYXJCHHME MHCKIIOUUTEIBHOIO IpaBa Ha H300peTeHue, MOJIE3HYI0
MOJieJIb, TPOMBIIUICHHBIA 00Opasell, TOBapHbIA 3HAK, 3HAK OOCITyKUBaHUS,
3apEruCTPUPOBAHHBIE TOMOJOTUIO WHTETPAIIBHOM MHUKPOCXEMBI, IPOrpammy Juis
OBM, 6a3y JaHHBIX IO JIOTOBOPY, a TAKXKE 3aJ10Ta UCKIIOUUTEIILHOTO MpaBa Ha 3TH
O0OBEKTHI (J1aJiee - pacropsLKeHUE UCKITIOYUTEIIBHBIM ITPaBOM);

0) mepexo UCKIOYUTEIHLHOTO MpaBa Ha U300peTeHHe, MOJIE3HYI0 MOJIEb,
IPOMBIIIUIEHHBIA O0Opa3ell, TOBapHbIM 3HAK, 3HAK OOCIy)KMBaHUSI, HAUMEHOBAaHUE

MecTa MPOUCXOXKICHHUSI TOBapa, 3apErMCTPUPOBAHHBIE TOIMOJIOTHUIO MHTErPATIbHON

! Tpuxas Munskonompasutus Poccum ot 30.09.2015 Ne 701 (pex. or 12.03.2018) «O6
yTBep)KIeHHH [IpaBWII COCTaBICHHS, IMOJAYM M PACCMOTPEHHUS TOKYMEHTOB, SIBIISTFOIIAXCS
OCHOBAaHMEM /ISl COBEPLICHHS IOPUAMYECKH 3HAYUMBIX JIEHCTBMH MO TOCyJapCTBEHHOMN
pETUCTpaIMH TOJIE3HBIX Mojenel, u ux ¢opm, TpeOoBaHU K TOKYMEHTaM 3asBKH Ha BBLIAYY
NaTeHTa Ha MOoJe3Hyl Mozenb, CocTaBa CBEIEHUH O BbIAaye MAaTeHTA Ha IOJIE3HYIO MOJIENb,
nyonuKyeMbIXx B oduimanbHOM OroyuieteHe dDenepanbHON COyKObI 0 WHTEIUICKTYyaJbHOU
cobcrBeHHocTH, CocTaBa CBEJCHUH, yKa3blBaeMBIX B (pOpMe MaTeHTa Ha IOJIE3HYIO MOJEIb,

dbopMBbI IaTeHTa HA TOJIE3HYI0 MOAEeNby (3apeructpupoBano B Muntocte Poccun 25.12.2015 Ne
40244) // CIIC «Koncynbrantllimtocy, 2019.
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MHUKpOCXeMBbI, Tporpammy i1t IBM, 6a3y nanHbeix 0e3 10oroBopa (fajee - nepexo
HCKJIIOYUTEIBLHOTO MPaBa).

OkazaHue rocy1apCTBEHHOM YCIYTH IO PAaCHOPSIKEHUIO0 MUCKIFOUUTEIbHBIM
MPAaBOM U MEPEXOJAO0M UCKIIOUUTEIBHOTO MpaBa OCYIIECTBIISIETCSI B COOTBETCTBUHU
¢ AJIMUHUCTPATHUBHBIM PETIIAMEHTOM .

3asBIIEHHE O TOCYJAPCTBEHHON PETUCTpPALUU MEPEX0Aa UCKIIOUUTEIBHOTO
mpaBa 0€3 JOroBOpa IMOJAETCS JIMIIOM, B TIOJB3Y KOTOPOTO B CiIy4asX H IIO
OCHOBaHHUAM, KOTOpbIE€  YCTAHOBJIEHBI  3aKOHOJATeNbCTBOM  Poccuiickoi
denepanuu, B TOM 4YHUCIE B MOPAIKE YHHBEPCAJIBHOTO IPaBOIIPEEMCTBA
(HacienoBaHUE, pEOpPraHU3aAlMS OPUAUYECKOrO JHUIA) U TpU  OOpalieHUU
B3bICKAHUSI HA  MMYIIECTBO  IpaBooOianaresiss  JOMYCKAaeTcsl  Mepexo]l
UCKJIIOYUTEIBLHOTO MpaBa 0e3 AJoroBopa (z1anee - 3asBUTEINb).

Benenne pen ¢ PocnmareéHTOM MOXKET OCYWIECTBIATHCA —3asIBUTEJIEM
CaMOCTOSITEJIbHO WJIM YE€Pe3 MAaTEHTHOrO IMOBEPEHHOr0, 3apErMCTPHUPOBAHHOTO B
Pocrnarente, win yepe3 HHOTO MPeACTaBUTEIIS.

Hust xaxmoro PUJI mpuBeneHsl ¢dopmbl 3asBIeHUNA. DTO 00YCIOBIEHO
BBEJICHUEM DJICKTPOHHOW PETHCTpAIlMK TEpexoJa HUCKIIOYHUTENBHOTO TpaBa 0e3
JIOTOBOpA.

Hcnonb30BaHWE €OUHBIX TEXHOJOTHMWA TPAXKIAHCKOTO HA3HAUYEHUS Ha
TEPPUTOPUSIX UHOCTPAHHBIX TOCYJIAPCTB MOKET OCYIIECTBIATHCS C MPUMEHEHUEM
AJIMUHUCTPATUBHOTO PETJIAMEHTA.

3asiBicHHE O TOCYJIapCTBEHHON pErucTpaluud CHEIKH MOJACTCS JIMIAMU,
00JIaJaloIIMMHU TIPAaBOM Ha €IMHYIO TEXHOJIOTHIO B COOTBETCTBUU cO cT. 1550 I'K
P®.

PesynbpTaTamu npeaocTaBieHus TOCYAapCTBEHHON YCIYTH SBJISIIOTCS:

! Tlpuxas Mumnskonompassutus Poccuu ot 30.09.2015 Ne 700 (pex. or 07.06.2017) "OG6
YTBEpXKACHUH AJMUHUCTPATUBHOIO perjameHTta npepoctaBieHus denepanbHoil ciy:x00il mo
UHTEJUIEKTYaJIbHOH  COOCTBEHHOCTH  TOCYAAapCTBEHHOW  YCIyrH TIO  TOCYAapCTBEHHOU
perucTpalMi TOMOJOIMHM MHTETPabHOM MHUKPOCXEMbl U BbIJa4€ CBHUJCTEIbCTBA O
rOCYyJapCTBEHHON pErHCTpAalliy TOIOJOTHM HMHTErPaIbHOM MHKpPOCXEeMBbI, ero mayonmkara'
(3apeructpupoBano B Muntocte Poccun 25.12.2015 Ne 40252) // CIIC «KoncyawsTanTllmocy,
2019.
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a) TOCYJapCTBEHHAs] pPETUCTpalsl CIENKH, BHeceHue B ['ocyaapcTBeHHBIN
peectp wu300pereHuid Poccuiickoit ®Penepaumu, [0OCylnapCTBEHHBI peecTp
noJjie3Hblx moxener Poccuiickonn  @enepauuu, [ocymapCTBEHHBIA peeCTp
NPOMBIIUICHHBIX  00pa3noB  Poccuiickoit  ®epepanuu, Peectp Ttomomoruit
UHTETpabHBIX MUKpocxeM, Peectp mporpamm ans O9BM unu Peectp 6a3 manHbix
(manee - PeecTpbl) cBeIeHHI O TOCYAapCTBEHHON PETUCTPALIUU CHCIIKH;

0) OTKa3 B TOCYJaPCTBEHHON PETUCTPALIUK CIEIIKH .

[IpeaycmoTpens! Tpu GhopMbl 3asBICHUN (TPEICTABICHBI B TPUIIOKEHUSIX No
1 - 3 Kk AIMHUHHUCTPATUBHOMY PETJIaMEHTY):

- 0 FOCyapCTBEHHOMW  PETUCTpPAlUM  3aKJIFOYEHHOU CIEIIKH,
IPENYCMaTPUBAIOIICH HMCIHOJIB30BAaHUE E€IUHOM TEXHOJOTHH TPaXAAaHCKOTO
Ha3HadyeHus 3a npeaenamu Poccuiickont @enepanuu;

- 0 TOCYHApCTBEHHOW pErucTpalyyd W3MEHEHHM 3aperucTpUpPOBaHHOM
CHICJIKH, IIPEAYCMAaTPUBAIOIIEH  MCIOJIB30BAHUE €IUHON  TEXHOJOTUHU
rpaXXJaHCKOTO Ha3HaueHus 3a npenenamu Pocculickonn denepanuu;

- 0 TOCYJAapCTBEHHOW PETHCTpalMy PACTOPKEHHS 3apEeruCTPUPOBAHHOMN
CHIEJIKH, IIPEAYCMaTPUBAIOIIEH  MCIOJb30BAHUE €IUHON  TEXHOJOTUHU
rpaXkxJaHCKOTO Ha3HaueHus 3a npenenamu Pocculickon denepanumu.

B npakTtuke paGoThl BO3HUKAIOT CUTYaIlMH, KOTJIA 10 JOTOBOPY (KOHTPAKTY)
C 3apyOeXHbIM YHHBEPCUTETOM, HAyYHO-TIPOMBIIUICHHONM  OpraHu3anuei
HEOOXOJMMO HW3TOTOBUTh W TIOCTaBUTh JHOO pa3paboTarh, HW3TOTOBUTH U
noctaBuTh [TAK.

B npenMere koHTpakTa (IOroBOpa) COACPKUTCS YKazaHHE Ha pa3paldoTKy,
M3TOTOBJICHUE U TOCTAaBKY IMPOrPaMMHO-AIIMAPATHOTO KOMIUIEKCA (COCTOUT U3
CTaHI[MU, A0OHEHTCKOTO KOMILIEKTA, BKIIFOUAIOIINX MPOrpaMMHO-MAaTeMaTHYECKOe
obecnieueHue ¢ 6a3amMu JaHHBIX) WK HA U3TOTOBJIeHHE U ocTaBky [TAK.

B nepBoM ciyuae ucnonnutens padbot oos3aH (1. 773 T'K PO):

! Pomaner FO.B. Cucrema 10roBopoB B TpakaaHCKOM TipaBe Poccun: Monorpadmus. 2-e u3g.,
nepepad. u gon. — M.: Hopma; Uudpa-M, 2013. - C. 211.
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- BBINOJHUTH pPa0OThl B COOTBETCTBUM C COIJIACOBAHHBIM C 3aKa3YMKOM
TEXHUYECKUM 3aJJaHUEM U MEePEeaTh 3aKa3UUKy UX PE3YIbTAThI B CPOK;

- COIJIacoOBaTh C 3aKa3YMKOM HEOOXOJUMOCTH MCIIOJIb30BAHUS OXPAHSIEMBIX
PUJI, npuHamiexamux TpeTbUM JHIAM, W TPHOOPETEHHE TMpaB Ha WX
UCITIOJIb30BAHUE;

- CBOMMHM CHJIaMH U 32 CBOW CYET YCTPaHATh NONYIIEHHBIE IO €r0 BUHE B
X0JI¢ BBITIOJTHEHHBIX pa0OT HEJOCTATKH, KOTOPHIE MOTYT MOBJIEYb OTCTYILICHUS OT
TEXHUKO-3KOHOMUYECKHX TMapaMeTpoB, MPEIYCMOTPEHHBIX B TEXHUYECKOM
3a/IaHUU WU JOTOBOPE;

- HE3aMEIJIMTENIbHO HWH(POpMHpOBATh 3akKazuvka 00 OOHapyKEHHOI
HEBO3MOKHOCTH TMOJIYYUTh OXKHJAAeMble PE3yJbTaThl WU O I1eJIeCO00pPa3HOCTU
BBINIOJIHEHUS Pa0OTHI;

- TapaHTUPOBAaTh 3aKa3uMKy I[epeaady [0 JIOrOBOPY pe3yJbTaTOB, HE
HapyIIAIUX UCKIIFOUUTENBHBIX MPAB IPYTHUX JIULI.

Bo BTOpoMm cnywae ucnonmuutenb (mpoaaser)) ooOsizan (ct. 460 'K P®D)
nepenatb [TAK cBOOOIHBIM OT MpaB TPETHUX JIUII.

CropoHamu MOTryT OBITh COTJIaCOBaHbl M HHBIE JOMOJIHHUTEIIbHBIC
00s13aTeNbCTBA,  NPEAYCMOTPEHHBIC,  HAlpUMEpP,  MEXIOCYJIapCTBEHHBIMH,
MEKIIPAaBUTEIHCTBEHHBIMU U UHBIMU COTJIAILICHUSIMU.

B npouecce aHanuza 0oroBopa M OLICHKM PHUCKOB IO €r0 BBINOJHEHUIO
MATEHTHO-JIMIIEH3UOHHAsI CIy»K0a HCIMONb3yeT Ccieayromue WHGOPMAIIMOHHbBIE
pecypchl: 6a3y NaHHBIX KOHCTPYKTOPCKOW JOKYMEHTAIIMHM OpTaHW3aIluu; 0azy
JIAHHBIX PE3YIbTATOB UHTEIUICKTYIbHOW JAESTEIbHOCTH, 0a3bl IAHHBIX MAaTECHTHBIX
BEJIOMCTB U MEXKIyHapOoJHbIX opranuzauuid, Bkiodas WIPO Lex (comepxur
CBEJICHMS O  HAIlMOHAJIBHBIX U  MEXKIYHApOAHBIX  JOKYMEHTaX IO
WHTEJJIEKTYalIbHOW  coOcTBeHHOCTH cTpaH - wieHoB BOWC/BTO/OOH),
CIIPaBOYHO-TIPABOBHIE 0a3bI JAHHBIX, HaIpuMmep, «["apanT» u
«Koncynprantllmtoc» u T.1.

B pesynpTaTe aHanu3a MOATOTABIMBAETCS MHUCbMEHHOE 3aKIOYEHHUE IO

OLIECHKE PHUCKOB U TPEIJIOKEHUsS (PEKOMEHIAIMKU), Kacalollhecs: MPOeKTa
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KOHTpakTa;  perucrpaumu  PUJl;  npenmecTByromierd  MHTEIUICKTyalbHOM
COOCTBEHHOCTH; JIMIICH3MOHHBIX JOTOBOPOB (COTJIAIllIEHHI) CTOpOH (00bema,
TEPPUTOPHUH), CPOKaA TEepelaun MpaBa Ha ucnoibzoBanue PUJI; mpemnoxenuit B
TJIaH 3alUThl TEXHOJIOTUH (B HEOOXOIUMBIX CIydasx).

B 3akmouenue xotenoch Obl OTMETHTH, UTO B cepe MpaBOBON OXpaHbI U
rpakJaHCKO-TIpaBoBOro o0opoTta npaB Ha PUJI, BXoAsIIMX B CIIOKHBIA 00BEKT (Ha
npuMepe MPOTrpaMMHO-aNNapaTHOTO  KOMIUIEKca), (OpMHUpPYETCS  CcHCTeMa
OKa3aHUs TOCYIAapCTBEHHBIX Yycayr mno Buaam PUJ[, opueHTHpOBaHHBIX Ha
AJIEKTPOHHBIN JOKyMEHTO000poT. Hampumep, mo u300peTeHHsIM MNPUMEHSIOTCS
HopMmbl 'K P®, Pernamenta M3, a Takxke npodecCHOHAIbHBIE CYXIACHUS -
PykoBoacteo U3, KOTOpo€  TAapMOHU3MPOBAHO €  3aKOHOAATEIHCTBOM
EBpomneickoro coros3a U COAEPHKUT HOBBIE METOAUYECKUE MOAXOBI K SKCIIEPTU3E
U300pETeHM, HallpuMep, NeIeHUE HAa TEXHUYECKUE U HETEXHUYECKHE MPU3HAKU
nzooperenusi. B cBowo odepenp, 3asBUTENb NPUMEHSET JIOKAJbHBIE aKTHI,
ocHOBaHHbIE Kak Ha HopMmax ['K P®, Permamenra N3, PykoBoacrBa M3 Tak u Ha
npoEeCCHOHANBHBIX ~ HABBIKAX  CHCIUAIMCTOB  MATEHTHO-JIMIIEH3MOHHOTO
noApa3aeiaeHus. 3agayell KOpIOpaTUBHOM CUCTEMbI MOJATOTOBKU CHEIUATIMCTOB
KaK pa3 U sBisieTcs popMupoBaHUe MTPOQPECCHOHATBHBIX HABBIKOB pa0OTHUKOB.

Hanpumep, mnaTeHTHBIM MOJpa3/IeICHUEM [0 BBEICHHS B JICHCTBUE
PykoBoacta U3, OblM MpoaHAIU3UPOBAaHbl M300peTeHHs (BKIIIOUas CEMEHCTBO
MaTeHTOB, OXPaHSEMbIX B Pa3HbIX CTpaHax, Bkioyas Poccuiickyro denepanuio)
(bUpM-KOHKYPEHTOB (yKa3aHHBIX B YCTaBe OpraHW3alyu). ITO TO3BOJIHIO
pazpaborath mpodeccuoHaIbHbIE CYXACHHUS IO TMAaTEHTOBAaHUIO H300pPETEHUU B
Poccuiickoit @eaepanuu u 3a pyOoeKoM 1O TEMATUKE OpraHU3allUH.

Ecnu roBopuTh O MOJIE3HBIX MOJENSAX, TO HEOOXOAUMO OTMETUThH, UTO B
HacTosiee BpeMsi chOpMHUpPOBaHA CUCTEMA OKa3aHUs TOCYAAPCTBEHHBIX YCIYT Ha
OCHOBE HOpMaTUBHBIX TOKyMEeHTOB: 'K P® - Pernament [IM - TpebGoBanus [IM -
[IpaBuna IIM - npyrue nokyMeHThl. [Ipu 3TOM 1S LI€NIEN DKCIIEPTU3BI TTOJIE3HBIX

MoJIeNIel 11e51eco00pa3HoO PYKOBOJICTBOBATHCS BBIIIICHA3BAHHBIMU JIOKYMEHTAMH B
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CIeAYIONIeH MPUOPUTETHOM mMochenoBarenbHocTu: TpebdoBanus [IM - IlpaBuia
[IM - Pernament IIM - Cenenust [IM.

Takum o00pa3oMm, MNPOU3ONUIO COMMKEHUE TO3UIUNA MO0 DIKCHEPTHU3E
M300PETCHH, MMOJE3HBIX MOJICTICH M MPOMBIIIUICHHBIX 00pa3IoB, YTO PACIIUPHIIO
BO3MOXKHOCTH 3asiBUTEIS 110 UX B3aUMHOMY IIPeoOpa30BaHUIO.

[To nmporpammam anis IBM nenecooOpa3zHo MpUMEHSTh podeccuoHaIbHbIe
CYXJIeHUsI, OoCHOBaHHble Ha HopMax MC®O 38 «HemarepuanbHble aKTUBBIY,
OCYIIECTBIIITh IPABOBYK) OXPaHy OTHUX MOPOrpaMM C LEIBI0 ITOCIEAYIOLIETO
MEepeBOJila B HEMATEPHAIbHBIE AKTUBBI WJIM YUYUTHIBATH B KAay€CTBE OCHOBHBIX
cpeacTB. Pacniopsikenue (oTuyxaeHue) u nepenady npas Ha PUJl nenecoodbpasno
IPOBOJIUTh HA JOTOBOPHOM OCHOBE, B TOM YHCIIE C MCIIOJIb30BAHUEM HOBBIX

pernamenToB PocniaTenra.

1.3 PasrpaHuyeHue Orosopa NnoApAAa OT CXOXKUX rpaXKAaHCKO-NMPaBOBbIX

KOHCTPYKLUI

OCcoOEHHOCTBIO JOTOBOPA € MOJAPSTINKOM - (PU3UICCKUM JIUIIOM SIBISETCS TO,
YTO K JAHHBIM MPABOOTHOIIEHUAM HE MPUMEHUMBI HOpMBI 3akoHa P® «O 3ammure
npaB notpeduteneii» u n. 3 ct. 740 'K PD, nockonabKy NoApSAIUUK HE SIBISIETCS
WCIIOJTHUTEIEM WJIM U3TOTOBUTENIEM B TOM CMBICIIE, KOTOPBIM 3aJI0)KEH 3aKOHOM B
3aIIUTY C1a00# CTOPOHBI - MOTPEOUTEIIS.

Cratbss 740 T'K P® He orpannuumBaer Kpyr CyOBEKTOB JOTOBOpa
CTPOUTENILHOTO MOAPSAa HAIMYUEM OMPEIETIEHHOr0 TPaBOBOrO CTaTyca, a MOTOMY
(dbu3nYecKoe JIUIO BIIPABE BHICTYNATh CTPOUTEIBHBIM MOJPSIIMKOM, OJTHAKO TPHU
ATOM OHO JOJKHO 00JafaTh ONMpPENeICHHBIMU 3HAHUSIMH U HaBBIKAMU. Y Ka3aHHOE
CIEQyET U3 CleAyrIuX HOpM 3akoHa. B cuny m. 1 cr. 743 'K P® noapsaunk
00s3aH  OCYIIECTBJIATh CTPOUTEIHCTBO B COOTBETCTBUU C TEXHUYECKOUN
JOoKyMeHTaluen u co cMmero. 3 coaepxkanus 1. 2 ct. 743 'K P® cnenyer, uto
JIOTOBOPOM JIOJIKHBI OBITH OMPENEJICHbl COCTaB M COJIEPKAHUE TEXHUYECKOU

JOKYMCHTAIIUU. I[OHOJ'IHI/ITCJ'IBHBIC pa6OTI>I MOTI'YyT OBITH BBINOJIHEHBI MOAPATINKOM
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corjacHo 1. 5 c1. 743 'K PO, ecnu oHu BXomar B cdepy npodeccuoHambHOM
JIeaTenpHoCTH noapsaunka. Kpome toro, B coorBerctBuu ¢ n. 1 cr. 751 I'K PO
NOAPSATIUK 00s3aH MPU OCYUIECTBICHUU CTPOUTENHCTBA COONIOAATh TPEOOBaHUS
3aKOHA M HHBIX aKTOB 00 OXpaHE OKpyXawlleil cpenbl U 0 0€30MacHOCTH
ctpoutenbHbix pador. Hopmbr ct. 754 'K P® Takke ykas3plBalOT Ha TO, YTO
NOJAPSATYMK OTBETCTBEHEH 3a JOMYIIEHHbIE OTCTYIUICHUS OT TpeOOBaHUI,
MPEAYCMOTPEHHBIX B TEXHUYECKOU JOKYMEHTAIIMU U B 00S3aTEIbHBIX JIJI CTOPOH
CTPOUTENIbHBIX HOpMax W MpaBWIax noAapsaauuka. OTBETCTBEHHOCTh 32 Kaue€CTBO
BBINOJIHEHHBIX Pa0OT yCTaHOBIEHA ClIENUANbHOM HOpMOii (cT. 754 TK PD)L,

COBOKYIMHOCTh YKAa3aHHBIX HOPM CBHIETEIBCTBYET O TOM, 4YTO TIpHU
BBITIOJIHEHUU Pa0OT MO CTPOUTEIBLHOMY MOJPSAY MOIPSIAYMK JOJHKEH 00JajaTh
CHEIUAIBHBIMA TIO3HAHUSIMU B O0JIACTU CTPOUTEILCTBA: CTPOUTEIBHBIX HOPM M
npaBui, O€30MacHOCTH CTPOUTENBHBIX pPAadOT M MPaBOBBIX AKTOB 00 oOXpaHe
okpyxaromieid cpeasl. B 10 ke Bpems 'K P® He o00s3bIBaeT moapsauuka
NPEACTABIATh  NPU  3AKIIOYEHWH  JIOTOBOpA  CTPOUTENBHOTO  MOJPsIa
JI0KAQ3aTeNbCTBA, I[OATBEPXKAAIOIIME HAIMYME COOTBETCTBYIOLIMX  3HAHWM,
KBayMQpuKanuu, onsita. [Ipeamnonaraercs, 4To npyu 3aKIIOYEHUN JOTOBOpA B chepe
HCCIIEAYEMBIX IPABOOTHOLIEHUN TAaKHE JOKA3aTENbCTBA CIEAYET NPEACTABIATH
Kak B CHWJIy YKa3aHHBIX BBIIIE HOPM, TaK U B COOTBETCTBUM C TOW CTEINECHBIO
OCMOTPUTENBHOCTH W  3a00TJIMBOCTH, KOTOpas Tpedyercs IO XapakTepy
obs3atenbcTBa (cT. 401 'K PD). B nmpoTtuBHOM cilydae prCcK HECBOEBPEMEHHOTO U
(WJIM) HEKaYeCTBEHHOT'O WCIIOJHEHHS JIOTOBOpPAa MOXKET OBITh BO3JIOKEH W Ha
3aKa34MKa.

[IpenmeroM HccneayeMoro AOroBopa SBISETCS CTPOUTENBCTBO MO 3aJaHUIO
3aKa34yuKa OIpEeJeICHHOTO O0BEKTa JIMOO BBHITIOTHEHUE HWHBIX CTPOUTEIBHBIX
paboT, a Tak’Ke MOHTAXXHBIX, MTYCKOHAJIAIOYHBIX U MHBIX HEPA3PBIBHO CBSI3aHHBIX

CO CTPOSIIIIUMCS] OOBEKTOM PabOT.

! Xapuronosa 10.C. JloroBopsl 00 00bEIMHEHUH KAK CAMOCTOSITENbHBIH THII JOrOBOPOB. //

Bectauk [lepmckoro yauBepcutera. FOpuanueckue nayku. — 2012, — Ne 3. — C.7-8.
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Cnenyer o0OpaTuTh BHHMMaHHE Ha TO, YTO YacTh CTPOMUTENbHBIX padoT,
KOTOpbhI€ OKAa3bIBAIOT BJIMSIHUE Ha O€30MaCHOCTh OOBEKTOB KAMUTAJIBLHOTO
CTPOUTEIBCTBA, MOTYT OBITh BBIIIOJHEHBI TOJIBKO CHEIUATBHBIMH CYyOBEKTaAMMU:
WHJMBUAYAJIbHBIMU TMPEANPUHUMATEISIMA U (WJIU) IOPUANYECKUMH JIMLIAMH TPU
HaJIMYUU CBUJICTENILCTBA O JOMYCKE K paboTaM M YJIEHCTBA B CAMOPETyJIHpPYyeMOMn
opranuzaiuu (ct. 55.8 I'pagoctpoutenbHoro kojekca PO (nanee - ['pK PD)).

VYyacTtue Takoro poja npopecCuoHAIOB MPeIycMOTpeHo 4. 3 cT. 48, 1. 1 4. 2
cT. 49, u. 2 cr. 52, ct. 55.8 I'pK P®, a takke ®3 «O camMoperyampyembix
opranuzanusax». nKpome toro, B coorBerctBuM ¢ Ilpukazom MuHuctepcTBa
pernoHansHOro pasutusi Poccutickoit @enepanuu ot 30 nexkadbpst 2009 roga Ne
624 «O0 yTBEepkKACHUM TIEPEUHS BUAOB pabOT MO MHXCHEPHBIM H3BICKAHUSIM, TI0
MOATOTOBKE MPOEKTHOM JIOKYMEHTAIlMW, MO CTPOUTENBCTBY, PEKOHCTPYKIIUH,
KalUTaIbHOMY PEMOHTY OOBEKTOB KalUTaJbHOTO CTPOUTEILCTBA, KOTOPbHIC
OKa3bIBAIOT BJIMSIHME HA 0€30MaCHOCTh OOBEKTOB KAMHUTAIBHOTO CTPOUTEITHCTBAY
(B manpHeiimeM - IIpuka3z Ne 624, Ilepeuens) ykazannosie B [lepeune Buabl paboT
MOTYT OBITh BBIITOJHEHBI TOJHKO HA OCHOBAaHUU JIOTOBOPA C IOPUAMUYECKUM JIUIIOM
WIM  UHAUBUAYAJIbHBIM  TNPEANPUHUMATENIEM,  SBISIIOUIUMUCA  YJIEHAMU
caMmoperyiaupyemoil opraHuzanuu (B ganbHeiimem - CPO) Ha OCHOBaHUU
BBIJJAHHOTO 3TOM OpraHU3alyel CBUJIETENBCTBA O JOMYCKE K OINpEIeICHHBIM
BHJIaM paloT.

B cootBercTBUu ¢ mpeambOyroii (1. 2 [Ipukasza) B [lepeduenp He BKIHOYAOTCA
paboThl 1O TOATOTOBKE TMPOEKTHON JOKYMEHTAIMU II0 CTPOUTEIHCTBY,
PEKOHCTPYKIIMH, KaNMUTaIbHOMY CTPOUTEILCTBY, B OTHOIICHHH KOTOPHIX HE
TpeOyeTcs BhIIaua pa3pernieHus Ha CTPOUTEIHCTBO B COOTBETCTBHM C I 1. 1 - 4, 5
gy, 17 ct. 51 I'pK P®, a Takxke B OTHONICHUU OOBEKTOB HHAMBUIYATHHOTO
YKUJTMITHOTO CTPOUTEILCTBA (OTIENBHO CTOSIIMX YKUJIBIX JIOMOB C KOJUYECTBOM
dTakel He OoJjiee yeM TpH, MPEeIHA3HAYCHHBIX JJI MPOKMBAaHHS HE Ooliee ueM
JIBYX CEMei); JKWJIbIX JOMOB C KOJIMYECTBOM OJTaXeW He Oojee uyeM TpH,
COCTOSIIUX W3 HECKOJIBKHUX OJIOKOB, KOJIMYECTBO KOTOPHIX HE MPEBHIIIACT ACCIATh U

KOKIBIA M3 KOTOPBIX MNPEIHA3HAYEH I IPOKUBAHMS OJHOM CEMBU, HUMEET
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o01yro cTeHy (o01ue cTeHbl) 0€3 TPOEMOB C COCETHUM OJIOKOM WIJIM COCETHUMU
0JIOKaMH, PacHOJIOKEH Ha OTIEIbHOM 3EMEIbHOM YYaCTKE M HMMEET BBIXOJ Ha
TEPPUTOPHUIO OOIIEro MOJIb30BaHUs (KHUIIbIE JOMa OJIOKMPOBAHHOM 3aCTPOMKH);
MHOTOKBapTHPHBIX JJOMOB C KOJUYECTBOM 3Ta)K€l HE 00Jee YeM TPH, COCTOSIIIHNX
U3 OJHOW MM HECKOJBKUX OJOK-CEKIMi, KOIWYECTBO KOTOPHIX HE MPEBBIIIAET
YEThIPE, B KaXIOM M3 KOTOPBIX HAXOASATCA HECKOJBKO KBAapTUP W MOMEIICHUS
OOIIEero MONB30BaHUS M Kaxkdas M3 KOTOPhIX HMMEET OTACIbHBIA MOIBE3A C
BBIXO/IOM Ha TEPPUTOPHUIO OOIIETO MOJIB30BAHUS.

B cuny neiictBytomeit ctatbu 51 I'pK PO (m. 17) He Tpebyercs Bbgauda
pazpemieHMss Ha 1) CTPOMTENBCTBO Tapaka Ha 3€MEJIbHOM  YYacTKe,
MPENOCTAaBICHHOM  (U3WYECKOMY JIMIy JUJIsl LeJiel, He CBS3aHHBIX C
OCYUIIECTBJICHUEM MPEANPUHUMATEIbCKOW NIEATEbHOCTH, WIH CTPOUTENIbCTBA Ha
3€MEJIbHOM Y4YacTKe, MpPEIOCTaBICHHOM [JIl BEJIEHUS CAaJIOBOJACTBA, JAYHOTO
X03SIMCTBa; 2) CTPOUTENIBCTBO, PEKOHCTPYKIUIO OOBEKTOB, HE SIBISIIOIIMXCS
O0OBEKTAMHM KalUTaJIbHOTO CTPOMUTENbCTBA (KMOCKOB, HABECOB M JPYrux); 3)
CTPOMTEIIbCTBO  HA  3€MEJIBbHOM  YYaCTKE CTPOCHUHM U COOPYKECHUU
BCIIOMOTATENILHOTO HCMOJb30BaHMs; 4) W3MEHEHHs] OOBEKTOB KalHUTaIbHOTO
CTPOUTENbCTBA W (WJIM) UX 4YacTed, €CIM TaKUe H3MEHEHUs] HE 3aTParuBarOT
KOHCTPYKTHUBHBIE U IPYTHUE XapaKTEPUCTUKU UX HAJC)KHOCTU U OE30MACHOCTH U HE
NPEBBIIAIOT  OpeNeibHble  HapaMmMeTpbl  Pa3pelieHHOrO0  CTPOMTENbCTBA,
PEKOHCTPYKIIMH, YCTAHOBJICHHBIE TI'PAJOCTPOUTEIBHBIM PErIaMEHTOM; 5) HWHbBIC
cllydyad, €clidi B COOTBETCTBHMHM ¢ KoaeKkcoM, 3aKOHOIaTelIbCTBOM CYOBEKTOB
Poccunitickon @enmepanu 0 TpafgoOCTPOUTEIIBHOU AEATEIIBHOCTH IIOJIyYECHUE
pas3pelieHust Ha CTPOUTEILCTBO HE TpedyeTcs.

B cootBerctBuu ¢ @3 ot 03.07.2016 Ne 372-D3 «O BHEeCEHUU U3MEHEHHI B
['pamoctpoutensHeiii koaekce Poccuiickonn ®enepaunn» ¢ 1 uroma 2017 rona
u3MeHeHa cr. 52 I'pagoctpoutenbHOoro kojaekca P®, corimacHO KOTOpOW He
TpeOyeTCsl YJIEHCTBA B CAMOPETYJIUPYEMOM OpraHU3allMu B 00JIACTH UCCIIEyEeMbIX
paboT B OTHOWIEHUH (UBHUECKUX JIHMI[, OCYIIECTBISIOUIMX CTPOUTEILCTBO,

PEKOHCTPYKIINIO, KAMUTAIbHOE CTPOUTEIHCTBO OOBEKTOB, YKa3aHHBIX B II. 1. 1 - 3
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. 17 ct. 51 I'pK P®. CnenoBarenbHo, B cCuily u3MeHeHui B 4. 2 c1. 52 I'pK PO
CIeMyeT CYuTaTh, 4YTO pPabOTHI IO JOTOBOpaM 00 W3MEHEHHUSX OOBEKTOB
KalUTaJIbHOTO CTPOUTENBCTBA, UX PEeKOHCTpYKumMH (M. 4 4. 17 ct. 51 I'pK PD)
JIOJKHBI  BBITIOJHATHCS TOJIBKO WHIAWBHUAYAJIbHBIMU MPEINPUHUMATEISIMA WITH
IOpUJIMYECKUMU  JIMLIAMHM, KOTOPBIC SIBIISIIOTCS YJEHAMH CaMOPETYIUPYEMbIX
opraHu3anuii B 00JIaCTH CTPOUTENHCTBA, PEKOHCTPYKIIUU, KalIUTAILHOTO PEMOHTA
00BEKTOB KaMTAIBHOTO CTPOUTEIILCTBA.

[IpeamMeT BO3MOXKHOIO JOTOBOpa CTPOUTEIBHOTO MOJpsiAa ¢ (HU3UUECKUM
JIUIIOM, TaKUM 00pa3oM, YMEHBIIIEH B 00bEME.

OnHako ecTh elle MNpoodJieMbl MO MNPUMEHEHUIO 3aKOHOAATENIbCTBA B
UCCIIEAYEMBIX MPABOOTHOLICHHUSAX. HecMOTpss Ha BHECEHHbIE W3MEHEHHUS B
['panoctpoutenbublii  koaekc Poccuiickoit ®enepauuu, Oojee CTPOry0 U
JIETAJIbHYI0 PETJaMEHTAIMI0 TPeOOBAHUI K CHEIUaIUCTaM MO CTPOUTEILCTBY, a
Takke u3MeHeHus B cT. 9.5.1 KoAIl P®, B n. 3 ct. 182 XK P®, orpaxkaromiue
MOBBIIIIEHWE TpeOoBaHMM K O€30MacHOCTH, HAJIEKHOCTH CTPOUTENbCTBA, Ha
CETOJIHSIIHUN MOMEHT He m3MeHeH I1. 2 Ilpukaza Ne 624 ot 30 nexabps 2009 r.,
corjlacHo kotopomy B IlepedeHsr paboT, TpeOyromuX CHeluaaIbHbIA JTONMYCK, HE
BxoasaT o00bekThl WMIXKC nms cemeit He Oojee JBYX U CTPOUTEILCTBO
MHOTOKBApTHPHOTO JIOMa C HaJIMYHMEeM JTaked He Oosee Tpex. JlaHHBIM MYyHKT
MO3BOJISIET OCYIIECTBISATh YKa3aHHOE CTPOUTENIBCTBO OOBEKTOB KalMUTaIbHOIO
CTPOUTEIHCTBA (KMJIBIX JIOMOB) JHIIOM, He sBisttoruMmcst UIT win ropuanyeckum
muioM. B 10 ke Bpems cr. 51 I'pK P® ycranmaBnmBaeT HE0OXO0AMMBIM
00s13aTeNIbHOE TOJYyUYCHHUE pa3pelieHUus Ha CTPOUTEIHCTBO YKa3aHHBIX OOBEKTOB.
[Tox yrpo30ii cHOoca MOCTPOMKHU KaK CaMOBOJIBHON 3aKOHOIMOCIYIIIHBIE BJIA/I€IIbIIbI
3eMEeJIbHBIX YYaCTKOB 00paliatoTcsi B COOTBETCTBYIOIIME KOMIIETEHTHBIE OpraHbl (K
CIEIUAIUCTaM) O BbIJJau€ MPOEKTHOM JOKYMEHTAllUM, OJHAKO MpeamOysoi
[lepeunst u mpoekTHass mgokymeHTarusi Ha MajodtaxkHoe MIXKC wmoxker OBbITh
cOCTaBJIeHa He crienuaiiicToM U He wienoM CPO.

AHanu3upysi UM3JIOKEHHOE, CJeNyeT Npu3HaTh, YTO €CIM  OOBEKT

CTPOUTCIILCTBA HC SBJIICTCA KallMTAJIbHBIM, €CJIIM Ha 3TU pa6OTBI HC Tpe6yeTc>1
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pazpemenus (. 1 ct. 51 I'pK P®) u paGoThl MO CTPOUTENBCTBY HE BKJIFOYEHHI B
[lepedenn, TO 3ampeTa Ha MPOU3BOJCTBO TaKuX padoT dpuzmdeckuM juiom ['K PO
HEe coaepkuT. B TOo ke Bpemsi yCTaHOBJIEHA TpaxJAaHCKO-TIpaBOBas W
aJIMUHHUCTPATUBHAs! OTBETCTBEHHOCTh 32 HAPYLIEHUE MPABUII CTPOUTEIHCTBA.

C yueroM TpeOOBaHUI TIPajOCTPOUTEIBLHOTIO, 3€MEIBHOT0, >KUJIUIIHOTO
3aKOHOJIaTEIbCTBA MPOTHO3UPYETCS YMEHBIIEHHE 00beMa CTPOUTEIBHBIX PaldoT,
KOTOPBIE MOKHO Oy/IE€T BBIMOJIHATH MOAPATIUKY - GU3MUECKOMY JIHILY.

Takke BaXXHO OTMETUTb, YTO CIIOPBI O MPABOBOI MPUPOAE IOrOBOpPA y4aCTHs
B JIOJIEBOM CTPOUTENIbCTBE MPOJOJDKAIOTCA B HAYKE Ha MPOTHHKEHUU BCETO
BPEMEHHU CYILIECTBOBAHMS 3TOr0 BUAA J0roBopa. OJIHM aBTOPHl KBATM(DUIHPYIOT
JOTOBOP y4acTHsi B JOJEBOM CTPOUTEIBCTBE KaK JOTOBOP  IPOCTOrO
TOBApHILECTBA, APYTU€ JTOKA3bIBAIOT, YTO 3TO JIBA PA3JMUYHBIX MO CBOEW MPUPOJIE
JIOTOBOPA U «HET OCHOBAHWM YTBEPXkAAaTh, YTO CTOPOHBI MO JOTOBOPY JOJEBOTO
y4acTHs BHOCAT BKIIAJbl, KAK B JOTOBOPE MPOCTOrO TOBAPHUILECTBAN .,

Hekotopble aBTOphl paccMaTpuUBalOT JOTOBOP y4yacTus B  J0JIEBOM
CTPOMTENLCTBE KAK «IOTOBOP CTPOMTENBHOIO MOAPSIAa»®, «IOrOBOP OBITOBOTO
MOJIPSATIAY», «00s13aTeIBCTBO MOJPSAHOTO THUIIA» WM «OCHOBAaHWE BO3SHUKHOBEHUS
MOJPSATHOTO 00s3aTENBCTBA» W TAKMUM 00pa3oM OTOXKIECTBISIOT TOTOBOP YyYacTHUs
B JIOJICBOM CTPOUTEIBCTBE C JOrOBOPOM MOApsiAa, JpYrHe, HalpOTHB,
YTBEPKJIAOT, YTO JOTOBOP YYacTUsl B JOJIEBOM CTPOUTEIBCTBE «HE MOMXKET
IPHU3HABATLCS JOTOBOPOM CTPOUTENILHOIO HOAPsAAa»>.

CymiecTBYIOT TPEIIOKEHUST KBATU(PUITUPOBATH JTIOTOBOP y4acTUS B JOJIEBOM
CTPOUTEIBCTBE KaK IOTOBOP MPUCOETUHEHUS, TOTOBOP MPUBJICUEHUS (PUHAHCOBBIX
CPEICTB, JOrOBOp 00 OKa3aHWU YCIAyr WM JOTOBOP Ha BBHIMOJHEHHE padoT.
Hekoropble aBTOpBI XapakTEPU3YIOT JOTOBOP YYacCTHUSl B JIOJIEBOM CTPOUTEIHCTBE

KaK JIOTOBOP KYIUIM-TIPOJIAXKW UMYILECTBA, KOTOPOE OyJeT CO3AaHO MPOJaBIIOM B

! Pomonoga A 1., IlImaxoa C.B. JJoroBop J0NEBOTO YYaCTHSI B CTPOUTEIHCTBE: FOPUIAUECKas
KJaccuukanus, HaIoroodnoxxenue u yuet // byxrantepckuii 6tromnerens. — 2015. — Ne 3. — C.
15.

2 Menbauk B.B. JloroBophl 0 [0J€BOM yd4acTUM B CTpouTelbcTBe // BectHuk Bbicmiero
Apbutpaxknoro Cyna Poccutickoit ®eneparuu. — 2004, — Ne 2. — C. 187.

3 ®okun C. JIoroBop J071€BOro y4acTus B cTpoutensetse // 3akon. — 2015, — Ne 9. — C. 124,
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Oynyiiem, Apyrue, HanmpoTUB, CYUTAIOT, YTO «PACCMATPUBATH JOTOBOP JOJIEBOTO
y4yacTusi B CTPOMUTEIBCTBE KaK pPa3HOBUIHOCTb JOTOBOpA KYIUIU-TIPOJIAXKH
HENB3s»

Oco0oro BHMMaHHs 3aCiIy’KMBAET KOHILIEMIMS, B COOTBETCTBUHU C KOTOPOH
JIOTOBOP ydYacTus B JOJEBOM CTPOUTEIBCTBE SIBISETCS IO CBOCH MPaBOBOM

2

npupoge cMmemanueiM®. Tak, no cinosam E.I'. JloHckux®

, JIOTOBOp Yy4YacTus B
JIOJIEBOM CTPOHUTENILCTBE SIBISETCSA JOTOBOPOM CMENIAHHOTO THUIA, TOCKOJIBKY OH
BKJIIOYAET B ceOsI 2JIEMEHTBHI HECKOJIBKUX BHIOB JJOTOBOPOB, TAKUX, KaK:

- JIOTOBOP CTPOUTEIBHOTO MOJpsAa - MOAPSIUMK IO 3aJaHUI0 3aCTPOMUIIMKA
00s13yeTCsl TOCTPOUTh OOBEKT HEABUKUMOCTU, a JOJBIIUK BHOCUT CpEJCTBAa Ha
CTPOUTEIILCTBO YaCTH 3TOT0 OOBEKTa;

- JIOTOBOP OKAa3aHUS BO3ME3HBIX YCIYT - MOJBIIUK MOPYYAECT 3aCTPOMILUKY
OKa3aTh YCJIYTd MO OPTraHU3AllUM CTPOUTEIbCTBA KBAPTUPHI M OIUIATUTH HX, a
3aCTPOUIIUK OOSI3YETCS COBEPIIUTb 3TU YCIYTH B CPOKH M B MOPSJIKE, KOTOPHIS
ONPEAEIIEHBI B IOTOBOPE;

- IOTOBOP MTPOCTOT0 TOBAPHUILIECTBA - JIOJBIIUKH BKIIAJABIBAIOT CBOU JICHEKHBIC
CpeIICTBA ISl JOCTH>KEHUS €MHOW LTI U MOPYYaArOT 3aCTPOUIIMKY BBIMIOJTHEHUE
ONPEAECICHHBIX JECUCTBUM B CBOMX UHTEpECAX;

- JIOTOBOP KYIUIM-TIPOAQXH - 3aCTPOMINMK CO37aeT JUIS JOJBIIMKA OOBEKT
HEJIBIDKMMOCTH M TepellaeT €ro 3a IUlaTy B COOCTBEHHOCTh IO OKOHYaHUU
CTPOUTEIBCTBA.

PacripocTpaHeHHON B OT€YECTBEHHOW HAYKE SIBISIETCS M MPOTHUBOMNOJIOKHAS
KOHIICMIIUS, B COOTBETCTBUM C KOTOPOM HENIB3S JOTOBOP Yy4acTUd B JOJIEBOM

CTPOUTCIIBCTBC PpaCCMAaTPUBATh B KAUCCTBC CMGIHEIHHOF04.

! NyproB A.C. IOpuamdeckas TpHpoja JOTOBOpPA ydYacTHs B JOJEBOM CTPOMTEIHCTBE
MHOTOKBapTHpHOTo aAoMma // I'paknanckoe npaso. — 2009. — Ne 9. — C. 30.

2 Co6ones JI.A. COOTHONIEHHE JOTOBOPA YJacTHs B JOJNEBOM CTPOHMTENBCTBE CO CMEKHBIMH
norosopami // [Ipaso u monutuka. — 2010. — Ne 7. — C. 1341

3 JTonckux E.I'. JloneBoe ydacTHe B CTPOMTENBCTBE - ACMEKTHI 3aKOHOJATENBCTBA U Pealiy
xwu3uu // FOpuct. —2008. — Ne 1. — C. 32.

4 Epmo O.I'. JIoroBop y4acTHsi B JOJEBOM CTPOHTEILCTBE B CHCTEME TPaXKIaHCKO-NPABOBBIX
noroBopoB // Hotapuyc. —2013. — Ne 2. — C. 23.
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JloroBop ywacTusi B JOJEBOM CTPOUTENHCTBE OOBEKTOB HEIBHKMUMOCTU
ABJISIETCSA HE ITOMMEHOBAHHBIM B [ paxkmanckoMm konekce Poccuiickon denepanum.
[IpakTuecku Bce y4eHbIC, pacKpbIBasi MPUHIIUII CBOOOBI JTOTOBOPA, OTMEYAIOT:
BO3MOYKHOCTh 3akiarodyaTh He mnonmMeHoBaHHBIE B ['K P® cuenxku - omHo U3
NpOSIBICHUM Takol cBOOOAbl. TeM He MeHee W Teopus, M MPAKTHKA KpanHe
HACTOPOKEHHO OTHOCATCS K 3aKJIIOYEHHUIO CYObEKTaMH JIOTOBOPOB, HE HAa3BAaHHBIX
B 'K POD.

OTO CBA3aHO C TEM, YTO IPH BO3HUKHOBEHHMM CIIOPOB IO MOBOAY YCJIOBHUI
JIOTOBOpa U TOPSIJIKA €ro HUCIOJIHEHUS, @ TaKKe 00 OTBETCTBEHHOCTH IO TaKOMY
JIOTOBOPY KOHEUHYIO TOUKY B CIIOpE CTaBUT Cy.l. B ciryyae mpoGena B JOroBOpHOM
PEryIMpOBaHUM CYJ BBIHYKJEH 00palaThecsl K JCHCTBYIONIEMY 3aKOHOAATEIbCTBY
U KBAIM(UUUPOBATh B3aMMOOTHOILIECHHS] CTOPOH IO TOM WM WHOM JOTOBOPHOMN
cXeMme, MPUMEHsSS HOPMBI 1O aHanoruu. M30exarb Takod cUTyalluu ObIBaeT
JIOBOJIBHO TPYJHO, IIOCKOJIBKY JAJI€KO HE BCE BO3MOKHBIC KU3HEHHBIC CUTYaLlUU
MOKHO TIPEIBUETh 3apaHee, Jake IIPU caMoil IeTanbHOoi paspaboTke gorosopal.
B utore mpuxoauTcs KOHCTATUPOBATh: €AMHONU CYJACOHOW MPAKTUKU Pa3peIICHUS
CIIOPOB, BBITEKAIOIIMX W3 JOTOBOPOB Y4YacTWs B JOJIEBOM CTPOMTENILCTBE, HE
CIIOMKHUIIOCK?.,

[IpoBeneHHbI aHaIM3 MO3BOJIAET KBAIU(PUIUPOBATH JIOTOBOP Yy4acTus B
JIOJIEBOM CTPOUTENIBCTBE B KAyeCTBE OTHEIBHOTO, CaMOCTOSITEIBHOTO BHJIA
I'PAKIAHCKO-TIPABOBOIO  JOTOBOPAa,  KOTOPBIM  SBJIIETCA  JBYCTOPOHHUM,
CHUHAJIJIarMaTUYECKUM, KOHCEHCYaJIbHBIM U BO3ME3IHBIM.

Takum 00pa3oM, HECMOTPSI Ha CXOXKECTh C MOJPSAHBIM JIOTOBOPOM, JOTOBOP
JIOJIEBOTO  CTPOUTENBCTBA HE  SABJISAETCA TAKOBBIM. YYacCTHHK  JI0JIEBOIO
CTPOUTENIILCTBA HE HMEET IPABOBOM BO3MOKHOCTH OIPEAENATh ESITEIBHOCTh
JMIA, TIOJIYYUBIIETO AEHEKHbIE CPEACTBA, @ 3ACTPOMIIMK MPU CO3JaHUU 0OBEKTA B

OTJCJIBHBIX CJIy4dasaX HC ﬂeﬁCTByeT 10 3aJaHHUIO JOJIbIIHKA. 330Tp0ﬁHlHK - 9TO

! Bunecosa O., KazakoBa A. KoHCTpynpoBaHHe 1OTOBOPHBIX OTHOmeHn# // TIpuit. K KypHamy
«Xo3sicTBO U paBoy. — 2012. — Ne 9. — C. 54.

2 Top6aue C.I'. TIpaBoBast MpHpOAa JOTOBOPA YYAaCTUS B JIOJEBOM CTPOHMTENHCTBE OOBEKTOB
HEABM)KMMOCTH M €70 MECTO CPEId MHBIX BUIOB J0roBopoB // Ansokat. — 2008. — Ne 4. — C. 18.
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JULO, KOTOPOE IPHUBIIEKAET JCHEKHBIE CPEACTBA YYACTHUKOB HE TOJBKO IS
CTPOUTEIBCTBA, HO W JUIS CO3JAaHHS JOMOB WJIM HMHBIX OOBEKTOB. 3a4acTyro
3aCTPOMILIMK BBICTYIIAET 3aKAa3YMKOM II0 JIOTOBOPY CTPOUTEIBHOIO TNOApAJA.
Y4acTHUK JI0JIEBOTO CTPOUTENHCTBA HE 3aKa3biBaeT pabOTy, B TOM YHCIE MPOEKT
3a1aHUsA, OH TOJIBKO IPHUCOEIMHSETCS K TOMY, YTO OIPEIEIUI CaM 3aCTPOUIIIMK.
NHorga noONBIIMK TPUCOEIUHSIETCS Ha OJTale, KOIJa CTPOUTEIBCTBO J0Ma
MPAKTUYECKA 3aBEPIICHO. Tak Kak OOBEKTOM CTPOUTEIHCTBA BBHICTYMAET HE
OTZEJIbHAsl KBapTUpa, a MHOTOKBApTHUPHBINA JKUIIOM JIOM, Ha CTOPOHE KpEIUTOpa
BBICTYIIA€T MHOKECTBO JIMII-JIOJIBIIMKOB, YTO MPEICTABISAETCS HEBO3MOXHBIM B
KOHCTPYKIIMU J0TOBOpa MOJIPs/a.

B Teopum rpaxagaHcKoro mnpaBa Ha MPOTSHKEHUU JJIMTEIBHOTO BpPEMEHU
CYILIECTBYET JUCKYCCHUSI OTHOCUTEIIBHO TOTO, MOXHO JIU OTOXJECTBIATH JOTOBOP
aBTOpckoro 3akasa (cT. 1288 'K P®) u 1oroBop MHTEIEKTyaIbHOIO MOIpsiaa (CT.
702, 703 'K P®D).

Tak, HEKOTOpbIE aBTOPHI JOMYCKAIOT BO3MOXKHOCTh KBAIM(PUKALIMU JOTOBOPA
aBTOPCKOr0 3aKa3a B KauecTBE Joropopa mnonapsna. K yuciny UHMBUIUCTOB,
MO/JICPKUBAIOIINX JTaHHYI0 Teopuio, oTHocuTcsi A. damaneeB, B 000CHOBaHUE
CBOEH NO3MIMM YKa3bIBAIOLIWKA, YTO JOTOBOP aBTOPCKOIO 3aKa3a MNpPEICTABISAET
co00¥1 JOrOBOP MHTEIJIEKTYJIbHOTO TOJIpsiia Ha BHITIOJIHEHUE padoOT MO CO3/IaHUIO
3aJaHHOTO  3aKAa3YMKOM pe3ysibTaTa WHTEIUICKTYAJIbHOW JIESITENBHOCTH HA
MaTepUaibHOM HOCHUTENIE M TNepeAady 3aKa3uuKy MAaTepHaJIbHOTO HOCHUTENS
MPOU3BEIEHUS, TO eCcTh Bemu. [Ipu 3ToM 3aKa3umk o0JagaeT nmpaBaMu TOJIHKO Ha
MaTepHaNbHbIA HOCUTEIb .

AHasiornyHo To4yku 3peHus npunepxkubaetca E.A. IlaBiaoBa, mo MHEHUIO
KOTOPOM JOTOBOP XYIO0KECTBEHHOTO TMOAPSAa, 3aKOHOJATEbHO OTHECEHHBIM K
aBTOPCKHUM JIOTOBOpaM, Ha caMOM Jiejie PUHAIC)KUT K HTHOMY BUJY JOTOBOPOB,
MOCKOJIbKY HMMEET CXOJICTBO € TPaXXJAHCKO-TIPABOBBIMH  JIOTOBOPAMH O

BBITTOJIHCHUH pa60T, MpexKAC BCEro € AOroBOpoM moaApAna. I'maBHBIM TE3HUCOM,

1 dananees A. CyTb noroBopa aBTOPCKOro 3aka3a mo ['paxmaHckomy konekcy P®D //
WNHTennekTyanbHass COOCTBEHHOCTh. ABTOpPCKOE TMpaBO M CMEXHBIE TpaBa. - M.:
WuTennekryanbHas coOcTBeHHOCTh, 2011, Ne 1. - C. 17-18.
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JIEXALIMM B OCHOBE MO3UIMH EeHbI AJIeKCaHAPOBHBI, ABISAETCA TO, YTO «IOTOBOP
XyJ0KECTBEHHOTO MOAPANa KakK JOroBOP MHOAPSAHOTO THIA HANpPaBlIeH Ha
yperyJIupoBaHUe OTHOLICHMH MEXIy XYJ0KHMKOM M 3aKa3uMKOM I10 IOBOAY
CO3JIaHMs ONPENEICHHOTO IIPOM3BEICHHUS M HUKAK HE PErYIUPYET OTHOIICHHS I10
ero UCIIOJIb30BAHUION .

ITo3BoMM cebe He COTNIACUThCA C TO3MIMSAMHU HA3BaHHLIX aBTOpoB. Hemb3s
OTpHIIATh, YTO B JOTOBOPE ABTOPCKOTO 3aKa3a IPHCYTCTBYIOT YEPThI JOrOBOPA
NOAPAAa, OJHAKO HMEIT MECTO M CYIIECTBEHHBIE OTIMYMA. BO-TEpBBIX,
pE3yJIbTaTOM JIOTOBOpa aBTOPCKOTO 3aKaza sBIAETCS WACANBHBIA, a He
MaTepUasbHBIA pe3ylbTaT, BO-BTOPBIX, Mepeaady IIpaBa COOCTBEHHOCTH Ha BEIb,
TO €CTh MaTepHAIbHBIM HOCUTENb IPOU3BEICHNS, HENB3s IPU3HATh CYLIECTBEHHON
4epTOl 0roBOpa aBTOPCKOTO 3aKa3a, B OTIMYHE OT JOroBopa moapsga. Kpome
TOro, JOroBOp MOAPAAa, B OTJIMYME OT JOrOBOPAa ABTOPCKOTO 3aKa3a, HE
IpEIoaaraeT TBOPYECKOTO XapaKTepa YMCTBEHHOM JEATENGHOCTH, a JIWIID
CBUJICTENLCTBYET O HAIMYUM Yy MOAPSAYMKA ONPEACTAEHHBIX TEXHUYECKHX
HAaBBIKOBZ.

Ha OCHOBaHMH 3TOro MOYHO CJHENaTh BBIBOJ, YTO JOTOBOP aBTOPCKOIO
3aKa3a HeNb3s OTHECTH K TPYIIE JOrOBOPOB IMOAPSAHOrO Tuma. Ilox Tumom
JOTOBOPOB B JIAHHOM ClIydae CJIeAyeT IMOHMMaTh OOBEAMHEHHE TI'PaKIaHCKO-
IPABOBBIX JIOTOBOPOB 110 COBOKYIHOCTH IPU3HAKOB, KOTOPHIE BHIPAXKAIOT
Hanbosee OOIIME CyNIECTBEHHBIE YEPThl OTHOIIECHMI, OINOCPENYEMBIX JaHHOM
IPYIIIAPOBKOIL,

K aHanormyHomy BBIBOAY B XOJ€ JAUCCEPTALMOHHOTO HCCJEI0BAHHUS

nmpumén H.M. Jlanua, B cBoei HayuyHOW paboOTe€ OTMETHUBIIMMA, YTO

1 ABTOpcKoe mpaBo Ha MPOU3BEIEHUS H300Pa3UTEILHOr0 HCKyceTBa. JIuC. ... KaH/. IOpH. HAYK:
12.00.03 / ITaBnoBa E.A. - M., 1984. — C. 97.

2 Burko B.C. I[IpaBoBast Ipupojia JOrOBOPOB O CO3JaHUHU TIPOM3BENEHUI HAYKH, TUTEPaTyphl U
uckycctBa. M.: Craryt, 2019. C. 114.

3 Amanrensasl A. KpuTepuu HOCTpOEHHS CHCTEMBI JOTOBOPOB B chepe HMHTEIIEKTyaTbHOM
cobctBeHHOCTH // VHTENmIeKTyallbHasi COOCTBEHHOCTh. ABTOPCKOE TMPaBO M CMEXHBIC IpaBa.
2011. Ne 6. C. 32.
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OTOXJIECTBJICHHE JOrOBOpa aBTOPCKOrO 3aKa3a M OroBOpa HHTEIIEKTYaJbHOTO
MO/IPsI/IA SIBJISIETCS HEBEPHBIM B CBSI3H C:

—  pasIMyueM TPEeaMETOB 3THUX JoroBopoB. Ilpeamerom mgoromopa
noJpsiia SIBJSICTCS CO3/JaHHME BeIled, a Ui JIOrOBOpa aBTOPCKOTO 3aka3a B
KaueCcTBe TIPEeIMETa BBICTYNMAE€T CO3JAaHHE OOBEKTOB HHTEIUICKTyaIbHON
COOCTBEHHOCTHU;

—  paznuuyueM cyObeKTHOro coctaBa. [lopsiunkom B 10roBope moapsiaa
MOXXET OBITh KakK (U3MYECKOe, TaK M IOPHIANYECKOE JHUI0, a WCIOJHHUTEIb II0
JIOTOBOPY TOJIpsiia BCEr/ia MpecTaBieH GU3NUECKUM JIUIIOM;

— TO JOTOBOPY TMTOApsiia TPaBO COOCTBEHHOCTH Ha CO3JIaHHBIN
MOAPSTINKOM OOBEKT BO BCEX CIIYYasX MEPEXOANT K 3aKa3UMKy, a MaTepHATbHBIN
HOCHTEIb C MPOU3BEACHUEM, CO3/JaHHBIM I10 JIOTOBOPY aBTOPCKOTO 3aKa3a, MOXKET
OBITH IIEPEJAaH HE TOIBKO B COOCTBEHHOCTD, HO U B apeH/y .

Taxum 006pa3oM, TOTOBOpP aBTOPCKOTO 3aKa3a M JIOTOBOP MHTEIUIEKTYaIbHOTO
MOJIPs/Ia HE COOTHOCSTCS KaK pa3sHOBUJHOCTHU JOTOBOPOB MOJIPSTHOTO THIIA.

CTouT TakKe CKa3aTh HECKOJBKO CIIOB O COOTHOIICHHH TPYAOBOTO JOTOBOpPA
u goroBopa monpsaa. [log TpyAoOBBIM JOTOBOPOM B COOTBETCTBHUU CO CT. 56
TpynoBoro koxekca Poccuiickorn @enepanuu NpU3HAETCS COTJIALLICHUE MEXIY
paboTonareneM U PaOOTHUKOM, COTJIACHO KOTOpOMY paboTojarenb JOJIKEH
oOecrieuyuTh paOOTHUKY HaJICXkKAIIUE YCIOBUS TPyJa, paboTy Mo 00yCIOBICHHOM
TPyIOBOM (YHKIMHU, CBOEBPEMEHHO W B TIOJHOM OOBbEME BBIMIAYUBATH
3apa0oOTHYIO IIaTy, a paOOTHUK, B CBOK oO4epeab, 00s3aH J10OPOCOBECTHO,
KaueCTBEHHO W CBOCBPEMEHHO BBITIOJIHATH BO3JIOKEHHBIE HA HErO TPYJIOBHIM
JIOTOBOPOM 00S3aHHOCTH?,

CpaBHHMB TMOHATHS JOTOBOpa TOIpsAAa W TPYAOBOTO JOTOBOPA, MOYKHO

BBIJICINTh OCHOBHOW OTJIMYUTEINIBHBIM MPU3HAK, PA3rPaHUYMBAIOLIANA JaHHbBIC

! Perymuposanue aBropckux porosopos B Poccun, Koponesctse Hunepnanmos u Koponescrse
BenukoOpuTtanuu: npaBoBoil aHanu3. ABroped. auc. ... KaHa. opui. Hayk / Jlamua H.M. - M.,
2012. - C. 21.

2 TpynoBoii komekc Poccuiickoit ®enepanmn ot 30.12.2001 Ne 197-®3 (pen. ot 01.04.2019) //
Poccwuiickas razera. - Ne 256. - 31.12.2001.
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JIOTOBOpPBI, — II€JIb M HaNpaBJIE€HHOCTh WX 3akitoueHud. JloroBop mnopapsinaa
XapaKTEPHU3yeTCs]  3aMHTEPECOBAHHOCTBIO CTOPOH B pe3ysbrare  paldoThl,
OTOBOPEHHOM B JIOTOBOpPE, U MMEHHO pajy pe3yJbTaTa CTOPOHBI MOJAPSIUUK U
3aKa34MK 3aKJII0YaroT AoroBop. [Ipu moanucanuu TpyA0BOro A0roBOpa Ha MEPBbIid
IUTAH BBICTYIAET TMPOIECC BBIMOJHEHUS TPYAOBBIX O0OS3aHHOCTEH, pe3ynbTar
UIPAET HE TIIABEHCTBYIOIIYIO POIIbL,

Takke B KayecTBE HEMAJIOBAXKHBIX OTJIMUYMM MEXIY paccMaTpUBACMbIMU
JIOTOBOPAaMH MOKHO Ha3BaTh TO, YTO MOJPSAIYUK B COOTBETCTBUM cO cT. 704, 705
['K PO BeimonHsieT paboTy COOCTBEHHBIM WXIAUBEHHUEM, TO €CTh M3 CBOMX
MaTepualoB, CBOMMU CHJIAMH M CPEJACTBAMHU, €CIM HHOE HE MPEIyCMOTPEHO
noroBopoM. MuHaue oOCTOAT nena ¢ paOOTHUKOM, KOTOPBIM MOCIE 3aKIIOYEHHUs
TPYJOBOTO JIOTOBOpa 3aUUCISETCA B INTAT COOTBETCTBYIOLIEH OpraHu3aliu, B
CBSI3HM C YEM Ha HEr0 paCIpPOCTPAHSETCS IEUCTBUE TPYAOBOIO 3aKOHOAATENbCTBA, B
TOM YHUCJIE O KOJIMYECTBE U YCIOBUAX Tpyaa. [Ipu aToM ganeko He BO BCEX Caydasix
B 0053aHHOCTU PabOTHHKA BXOJUT OCYIIECTBIECHUE IEATEIBHOCTH, CBSI3aHHOM C
JOCTHKEHHEM OIIPEIETEHHOTO OBENIECTBIEHHOIO PE3yIbTaTa’,

Ha ocHoBaHuU TPOBEIEHHOTO B paMKaxX HACTOSIIEro naparpada BBITYCKHON
KBATM(PUKALMOHHON pabOThl MCCAEAOBAHUS MOXXHO CHENaTh BBIBOJ, YTO JIOTOBOP
noApsiia Ha TEPBBIM B3MVIS,A MMEET CXOJICTBO C HMHBIMM BHJAAMHU TPaXdaHCKO-
PaBOBBIX JOTOBOPOB, a TaKXe C TPYIOBBIM joroBopoM. OpHako s
OTOXJECTBJIICHHS JIOTOBOPOB HAJIWYMS BHEUIHEIO CXOJACTBA HEJAOCTAaTOYHO,
HEOOXOJMMO COBMAJICHUE CYIIECTBEHHBIX YCIOBUI CpPaBHUBAEMBIX JIOTOBOpPOB.

BBI/II[y TOro, 410 IpHU ACTAJIBHOM CPAaBHCHHH CYIICCTBCHHLIX yCJ'IOBI/Iﬁ A0roBopa

! I'pasxnanckoe npaso Poccun. Ocobennas yacth B 2 T. Tom 1 : ydeGHMK /IS aKaIeMHYECKOTO
6akanaBpuata / A. I1. Auucumosn, M. 10. Koznoga, A. . Perxenkos, C. A. YapkuH ; moj oOmiei
penakuueit A. 5. PepokenkoBa. — 6-e u3j., nepepad. u gorn. — Mocksa : M3narensctBo FOpaiiT,
2019. — C. 121. — (bakanaBp. Akamemudeckuii kypc). — ISBN 978-5-534-07877-0. — Texker :
anektponHbiit // DBC Opaiit [caiit]. — URL: https://www.biblio-online.ru/bcode/434192 (nara
obpamenus: 08.05.2019).

2 Msakun, B. H. T'paxnanckoe npaso. OcobeHHas yacTh : yuebHOe nocobue s By3os / B. H.
WBakuH. — 7-e u3x., nepepad. u gom. — Mocksa : U3marensctBo FOpaiit, 2019. — C. 53. —
(Yuusepcutersl Poccun). — ISBN 978-5-534-03667-1. — Tekcer : anektponssiii / 95C HOpaiit
[caiit]. — URL: https://www.biblio-online.ru/book/grazhdanskoe-pravo-osobennaya-chast-
431077 (nara obpamenus: 17.05.2019).
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CTPOUTCIIbHOI'O ImoApsaaa € AOroBOpomM ydaCTusda B JOJEBOM CTPOUTCILCTBE,
A0rosopa mnoJapsaa € AOroOBOPOM aBTOPCKOI'O0 3aKa3a W TPYAOBBIM JOIOBOPOM
MCKIAY HUMHU OBLIN BBISABJICHBI 3HAUMTEIIBHEIC pa3iandus, MOKHO CACJIATb BBIBO/I,

YTO OTOXKACCTBIICHHUC HAa3BAHHBIX JOT'OBOPOB HCAOITYCTHMO.
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FNMABA 2. OCOBEHHOCTMU FPAYAHCKO-MPABOBOIO PETY/IMPOBAHUA
OTAENbHbIX BUAOB AOrOBOPA NOAPAOA

2.1. BbiToBOM NOApPAL,

B Hacrosimiee Bpemsi JOTOBOpP MOAPANAa JOBOJIBHO HIMPOKO HMCIHOJIB3YETCS
MOBCEHEBHON KU3HM TpaxaaH u B cdepe npeanpuHumarenbcrBa. OH
MPaKTUKYETCA Be3/e, TIe peuyb HUAeT O paboTax, HUMEIOUIUX ONPEeIeICHHBIN
MaTepUaJIbHBINA Pe3yJbTaT, PU 3TOM CTOPOHA, KOTOPAsk 3aHUMAETCSI BBITTOJIHEHUEM
paboThl, cama e€ u opranuzyer. Pe3ynbraroM paboThl OOBIYHO CIYXKUT CO3/IaHUE
HOBOM BEIIM: OT MOUIUTOTO KOCTIOMA JI0 BEICTPOCHHOTO 3/IaHUS WJIM COOPYKEHUSI.

B cBsA3u ¢ 3TUM M3y4YEHHE JIOrOBOpA MOJAPSAAA SBIISIETCS OUYEHb aKTyaJIbHBIM
U B COBPEMEHHBIX YCIOBUAX. B coorBeTcTBUM ¢ ['pakmaHCKUM KOJEKCOM
Poccuiickoit ®deneparuu (nasee — 'K PD) pa3zHOBUAHOCTHIO JOTOBOpa MOAPsIa
aBigeTcst 1oropop OnIToBOrO Moapsina (cr. 730 'K Pd), kotopoMy mpucymiu ero
OCHOBHbIE  uepThl. Ilo  moroBopy  OBITOBOrO  TOApsiAa  MOAPSIAUMK,
OCYIIECTBIISIFOIIUM COOTBETCTBYIOIIYIO TMPEANPUHUMATEIIBCKYIO JI€SITEIBbHOCTD,
00s13yeTcsl BBITIOJIHUTH TO 3aJaHUI0 TPaXKJaHWHA (3aKa3uuKa) OMPEIEICHHYIO
paboTy, NpeAHA3HAUYCHHYIO YJIOBJIETBOPSITH OBITOBBIC WM JApPYrUe JIMYHBIC
MOTPEOHOCTH 3aKa3urKa, a 3aKa34uK 00sA3yeTcs MPUHATH U OIUIaTUTh padoTy (. 1
ct. 730 'K PD).

Takum o0pa3zoM, 10roBOp OBITOBOTO MOJPsiAa PaCCUUTAH, MPEXKIE BCETO, Ha
pEeryJIMpOBaHUE TPOU3BOACTBA MaTepuainbHbIX Osiar. [lo MHEHUI0 JOKTOpa
ropunnueckux Hayk E.A. CyxaHoBa, «JIOTOBOp OBITOBOTO MOAPSAA, TaK JKe, Kak U
JIOTOBOp MOApsiAa, SIBJIAETCS JBYCTOPOHHUM, KOHCEHCYaJIIbHBIM U BO3ME3/IHbBIM,
9yTO  OOYCJOBJICHO  KOHCTUTYIIMOHHBIMH  TIpU3HAKaMH  0053aTeNbCTBA,

YCTaHABJIMBACMOI'0 JOTIOBOPOM HO)IpSI,Ha))l.

I'paxmanckoe mpao: YueOunk B 4 Tomax. Tom 3 / mox pen. E.A. CyxanoBa. M.:M3x.: Bonrepc
Knysep, 2008. — C. 652.
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JloroBop OBITOBOTO MOJpsia MPEACTaBISET COO0OM OAMH M3 JIOBOJBHO
pacmnpoCcTpaHEHHBIX, a TaKke Hambosiee 3HAaUMMBIX JIOTOBOPOB B cdepe TOBApHO-
JIEHEKHOTO 000poTa. B npejenax moApsaIHbIX OTHOIIEHU rpaxkiane (pusndyeckue
JWIa) YAOBIETBOPSAIOT COOCTBEHHBbIE OBITOBbIE MOTPEOHOCTH B MOJYYCHUU
pa3HOOOpa3HBIX pe3ynbTaToB pador. Tak, MNOMOOHBIM pE3yJIBTATOM MOXKET
BBICTYNIaTh HOBas WM TIepepaboTaHHAas Bellb 3akKa3uvka (MOTpeOUuTes).
YcroiunBas peanm3anys yKa3aHHBIX OBITOBBIX IMOTPEOHOCTEH oOecTeunBacTCs
IpyU TOMOIIM COBOKYHHOCTHM IPAaBOBBIX HOPM, MOCPEICTBOM KOTOPBIX
OCYILECTBIISIETCS PETYJIUPOBAHUE MOAPSATHBIX OTHOLIECHUM.

ITo noroBopy OBITOBOrO MOAPSAIA, MOAPITIUUKOM MOKET OBITh TOJBKO JHIIO,
1po(hecCUOHATILHO OCYLIECTBJISIOLIEE COOTBETCTBYIOIILYIO MOAPSAIHYIO
JeATeNIbHOCTh. Tak, HampuMep, B KauecTBE NOJAPSIYMKA MOTYT BBICTYNATh
OpraHu3allid — HE3aBUCHUMO OT UX OPraHU3alMOHHO-TIPABOBON (POPMBI, a TaKKe
WHJVBUAYAJIbHbIC TPEANPUHUMATENN, OKA3bIBAIOIINE YCIYTM U BBINOJHSIOLINE
paboThl TO BO3ME3IHOMY JIOTOBOpPY. 3akazuukaMu — (Qusnueckue nwuia. B
cootBercTBUM C M. 2 cT. 730 'K P® «goroBop OBITOBOrO mojapsna SBISETCS
yOJTUYHBIM TOTOBOPOMY.

DOTO 3HAUUT, YTO CYOBEKT MPEANPUHUMATEIBCKOU JEATETbHOCTH,
OKa3bIBAIOIIMKA YCITyTu OBITOBOTO XapakTepa, HE MMEET IpaBa OTKa3aTh JIUIIAM,
KENAloUIMM  3aKJII0YUTh JaHHbld jgoroBop. CorjmacHo 3akoHoaatenbcTBy PO,
NOAPSATYMK Tepell 3aKJIIOUYeHHEeM JIOTOBOpa OBITOBOTO MOApsiaa  00s3aH
MPEIOCTABUTh 3aKa3uyWKy BCIO HEOOXOAMMYI0, a TJaBHOE, JOCTOBEPHYIO
WH(OPMAIINIO O BBIMIOJHIEMOH 10 JOTOBOPY pabote / yciyre, e pa3HOBUIHOCTSX,
cnenupuKe, CTOUMOCTH U TOPSIIKE OTUIATHI, a TaK)Ke MPEAOCTAaBUTh CBEIACHUS 10
JIOTIOJITHUTENILHBIM YCIIOBUSIM, BKJIFO4aeMbiM B goroBop. 'K P® (m. 3 ct. 730)
NpeaycCMaTpUBaeT, YTO «K OTHOIICHHUSIM IO JOTrOBOPY OBITOBOrO MOAPSAIA, HE
YpEryJIupOBaHHBIM HacToAIKUM KoaekcoM, MPUMEHSIIOTCS] 3aKOHBI O 3allUTE MpaB

HOTpC6PITCJ'I€fI N WHBIC ITPABOBBIC AKThI, IPUHATLIC B COOTBETCTBUH C HUMUN).
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B coctaBe akToB, koTOpBIe UMeeT B BUAY 11. 3 ¢T. 730 'K PD, ocoboe mecTo
3anumaeT 3akoH Poccuiickoir ®@enepaumn «O 3ammTe NpaB MNOTPEOUTENEH,
npuHATHIN 7 deBpansg 1992 rona.

Cpenu nmoa3akOHHBIX aKTOB O OBITOBOM MOJApSiAE, HEOOXOOUMO BBIIEIUTH
«IIpaBusia ObITOBOrO OOCHY:XKMBaHUsI HacelieHHs B Poccuiickoil Denepauuny,
yTBepxkaeHHbIe [IpaButenscTBoM Poccuiickoit @enepanuu 15 aBrycra 1997 ropa.

[IpaBoBBIE HOPMBI, PETYIHUPYIOIMIKUE OBITOBOM MOAPSII, CONEPKATHCS TaKKE,
Hanpumep, B @3 «O kauecTBe M 0€30MACHOCTH MHUUIEBBIX MPOAYKTOB» OT 02
suBapst 2000 r., @3 «O texHuueckoM peryaupoBanum» oT 27 nexadps 2002 r. u
Ap.

Oco0oe ke 3HaueHUe CcpelM IOJ3AKOHHBIX aKTOB O OBITOBOM MOAPSIE
npuHamIexkuT [IpaBuaamM ObITOBOro 0o6CIyKuBaHHS HaceldeHus B PO, Jlannbie
npaBuia pEryJupyroT JBa BHUIA JOTOBOPOB: OBITOBOM MOJPSA M JIOTOBOP
BO3ME3/IHOTO OKa3aHMs OBITOBbIX yciyr. [lo Oosblielt yacTu yka3aHHbIE HOPMBI
OTHOCATCA K 00OMM BHJaM JOTOBOPOB, HO €CTh M TaKue€, KOTOPHIE PACCUUTAHBI
TOJIBKO Ha OJVH U3 HUX.

Hcxons U3 BBIIENEPEUNCIEHHOTO MOKHO CAENATh BBIBOJ O CYIIECTBOBAHUU
OOJBIIOrO0 KOJUYECTBA MPABOBBIX HOPM, HAIPAaBJICHHBIX Ha PEryJIupOBaHHE
ObITOBOrO mojpsifa. BceiencTtBue 3TOro BO3HMKAET BONPOC O COOTHOLUEHUH
OTpAaCIIEBOT0, TPAKIAHCKOTO, U CIIEIMATBHOTO KOMIUIEKCHOTO 3aKOHOIATENIbCTBA O
3aIlMTe MpaB MOTPEOUTENEH.

B cootrBerctBum ¢ m. 3 ct. 730 'K P® «k OTHOIIEHUSM MO JIOTOBOPY
ObITOBOrO moapsiza, He yperyiaupoBaHHbiM ['K P®, npumeHstoTcs 3aKoHBI O
3alUTe MpaB MOTPEOUTENEH U UHBIE IPABOBBIE aKThl, IPUHATHIE B COOTBETCTBHUHU C
HUMI.

CymecTtByeT HECKOJIBKO TOYEK 3pEHHs MO BOMNPOCY ONPEACIICHUS
TOPU30HTAJILHONW MEpapXUM MPABOBBIX HOPM, PETYIUPYIOIIMX TOTOBOP OBITOBOTO

noapsiga. Tak, poccHiiCkuil IOpUCT, TOKTOp topuandeckux Hayk C.A. CrenaHoB

ldenepanburiii 3akon or 02.01.2000 Ne 29-®3 «O kauecTBe M 6GE30MACHOCTH IHILIEBHIX
poaykToBy (pen. ot 23.04.2018) // Cobpanue 3akonomarensctBa PD. — 10.01.2000. — Ne 2. —
Cr. 150.
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OTJIa€T MPEUMYILIECTBO B PETYJIMPOBAHUU OTHOUIEHHM MO JOroBOpY OBITOBOTO
nonpsina Hopmam ['K P®: olmmM monokeHusIM O TMOApsAE, O JAOroBoOpe, 00
o0s3aTeNbCTBAX, O CHENKaX; OOIIMM HayajdaMm Tpa)JIaHCKOTO 3aKOHOIATEJIbCTBA.
To ecTh, O €ro MHEHHIO, 3aKOHOJJATENLCTBO O 3AIUTE MIPaB NOTpeOUTeNIed NMeeT
cyOcuauapHOe MPUMEHEHHUE K OTHOIIECHHUSIM, BRITEKAIOIINM U3 IOTOBOPa OBITOBOTO
noxpsnal.

Nnas Touka 3peHUs] NPUHAIJIEKUT APYrOMY H3BECTHOMY COBETCKOMY U
POCCUICKOMY IOPHUCTY, NOKTOpY ropuandecknx Hayk M.U. bparunckomy. Ilo ero
MHEHUIO MPUBEJCHHAsA HOpMa, BO-TIEPBBIX, OATBEPKIAAECT BO3MOKHOCTh U3/IaHUsA
HaMpaBJICHHBIX Ha 3alllUTy YYacTBYIOIIMX B JOTOBOpE OBITOBOTO MOJpsIa
noTpeduTeneil He TOIbKO 3aKOHOB, HO U MO3aKOHHBIX IMPABOBBIX AKTOB.

Bo-BTOpBIX, OHA yCTaHAaBIMBAET MYTH PA3pPEIICHUS] BO3MOXKHBIX KOJUIM3UN
Mexay 'K, ¢ omHOM CTOpOHBI, a TakKe 3aKOHAMH, MOCBSIIECHHBIMH JIOTOBOPY
ObiTOBOrO  mojnpsiga, ykazamu Ilpesunmenta P® u  mocTaHOBICHUSAMH
[IpaButensctBa P® - ¢ apyroil (IEHWCTBYIOT TOJBKO TOIJa, KOrJa HHOE HE
npeaycmotrpeHno B Koxaekce).

B-tpetbux, omnpenensiercs Kak BepTUKalbHAasg, TaK W TOPU3OHTAJIbHAs
uepapxusi MpaBOBbIX akToB. Mmeercs B Buay, 4TO JtOObIe aKThl, B TOM YUCIIE U
IIPUHATBIE HA YPOBHE 3aKOHA, HE JIOJDKHBI IPOTHUBOPEYUTH 3aKOHaM,
MOCBSIIICHHBIM 3alllUTe TIpaB MOTpeOUTENed, TaK KakK BBINOJHSIIOT POJIb
CIIELUANIBHBIX 110 OTHOLIEHHIO KO BCEM APYTHM — OOLIMM?,

Takum o6pazom, M.M. bparunckuii omnpenensieT TOPU3OHTAILHYIO
HepapXuio0 TMPABOBBIX HOPM, PEryJUPYIOMMUX JOTOBOP OBITOBOrO MOJIPsA,
cienytonuM obOpazom: ctath ['K P®, mocesimeHHble AaHHOMY JIOTOBODY,
3aKOHBI O 3aIUTE TpaB MOTPEOUTEsCH, - UHBIC MPABOBBIC AKThI, MPUHSITHIC B

COOTBCTCTBHMM C YKa3aHHbBIMHW 3dKOHaMM, - CTAaTbU naparpa(ba, IIOCBAIIICHHOTI'O

'KommenTapuii k I'pasknanckomy kojiekcy P® (ydeGHO-NpaKkTUUecKHmit), 4acTu TepBasi, BTOpas,
tpeThs / mox pen. C.A.Cremanoa. — M.: Craryt, 2006. —C.970.

’pparunckuit M.M., Butpsuckuit B.B. JloroBopHoe npaBo. KHura TpeTbsi: IOTOBOPHI O
BBITIOJIHEHUH pa0oT u oka3zanuu yciyr / M.U. bparunckwii, B.B. Burpsuackuii — 2-e u3., crep. —
M.: Cratyr, 2011. — C.1055.
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o0ILIMM MOJOXKEeHUusIM 0 nofpsine, - cratbu 'K PO, kotopeie comepxkar «OOiue
MOJIOKEHUST 00 00s13aTeIBCTBAXY, - cTaThl pazaena ['K PO «Oomue momoxeHus.

Taxxe M.U. bparunckuii oopaiaeT BHUMaHUE Ha TO, YTO €CTh BEPOSTHOCTh
PACXOXKJICHUN OTACIBbHBIX MOJIOKEHUN, TPUHUMAEMBIX PA3JIUYHBIMA 3aKOHAMM 110
BOIIpocaM OBITOBOrO MoApsiAa, ¢ cooTBeTcTBytomuMu Hopmamu 'K P®, u Ha
MPAKTUKE MOKET BO3HUKHYTh BOIPOC O MYTSAX YPETYJIUPOBAHMS TOJIOOHBIX
KOJITU3HM.

Koncturynuonnsiii Cyq PO He pa3 obOpaman cBoe BHUMaHHE Ha JAHHBIM
Borpoc. B cBoem Omnpenenenun ot 08 HosOpst 2005 1. OH yKazal, 4To «B Ciiydae
KOJUIU3UA MEXAY Pa3IMYHBIMA 3aKOHAMH PAaBHOM  IOPUIAMYECKON  CHUIIBI
[IPUOPUTETHBIMU  IPU3HAIOTCA IIOCIEAYIOIIMMA 3aKOH M 3aKOH, KOTOPBII
CIIEMANILHO IPEAHA3HAYEH [IS PETYIUPOBAHUS COOTBETCTBYIOIIMX OTHOMICHUI» .

Koncturynmonnsiii Cyn P® Takke oOparwyi BHUMaHUE Ha MPUOPHUTET
3aKOHA, IPUHATOrO MO3XKE: «...JaXKE €CIIM B ITOCICAYIOIIEM 3aKOHE OTCYTCTBYET
crenuaibHOE MpeAnucaHue o0 OTMEHE paHee MPUHATHIX 3aKOHOMOJIOKEHUH, B
Cy4ae KOJUIM3UU MEXIAYy HUMH JCHUCTBYET IOCIEAYIOIIUN 3aKOH; BMECTE C TEM
HE3aBUCHUMO OT BPEMEHH MPHUHATUS NPUOPUTETHBIMH IMPU3HAIOTCS HOPMBI TOTO
3aKOHA,  KOTOPBIM  CIELUAIbHO  MPEIHA3HAYEH Uil PEryJIMpOBaHUs
COOTBETCTBYIOIIUX OTHOLIEHUI.

Takum 00pa3oM, HeNb3s OJHO3HAYHO CHENATh BBIBOJ O MPUOPUTETE HOPM
['K P® nepen Hopmamu 3akoHa O 3alMTe MpaB MOTpeOUTeNe B ciiydae KOUIU3UI
mexay aumu. C ogHoit ctoponsl, U ['K P® u 3akoH o 3ammTe mpaB moTpeOuTenei
3akperisitoT npuoputeT 'K PO nepen 3akoHoMm o 3amiuTe mpaB noTpeouTese.

C npyroi, 06a Ha3BaHHBIX HOPMATHUBHBIX MTPABOBBIX AKTA SBIISIFOTCS aKTaMU
PaBHOM IOPUIUYECKON CHIIBI — (DeiepalibHBIMU 3aKOHAMU, TIpUYeM 3aKOH O 3alllUTe

IpaB HOTpe6I/ITeJ'IeI‘/’I ABIAACTCA CIICOWAJIbHBIM  3daKOHOM, HAIIPpAaBJICHHBIM Ha

'Onpenenenne Koncruryrmonnoro Cyma PO or 08.11.2005 Ne 439-O «Ilo xanobe rpakiaH
C.B. bopomuna, B.H. bypo6una, A.B. bBblkoBckOro u [Apyrux Ha HapyleHHE HX
KOHCTUTYIIMOHHBIX TIpaB ctaTbsiMu 7, 29, 182 m 183 VYrosoBHO-TIpolECCyaIbHOTO KOJEKCa
Poccuiickoit @enepauun» // Cobpanue 3akononatensctsa PO. — 30.01.2006. — Ne 5. — Cr. 633.
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pa3BUTHE HOPM OOIIEr0 3aKOHOJATENBHOTO aKTa, MPU3BAaHHBIM YPETYJIUPOBATH
0oJiee y3Kui Kpyr OOIIECTBEHHBIX OTHOIIECHUH.

BO3MOXHBIM IIyTEM pEHICHUS CIOXKUBIIMXCS IPABONPUMEHHUTEIBHBIX
npobsieM MOXET CTaTh 4YeTKas perjaMeHTalus MpuopuTera jaubo o01ero,
IPAXKJAHCKOIO 3aKOHOAATENIbCTBA, JIMOO CIEUUAIbHBIX HOPMATUBHBIX IPABOBBIX
aKTOB, PETYJIUPYIOUIUX 3AIUTY IIPaB NOTPEOUTENCH.

Takum 00pa3oM, HeNb3s OJHO3HAYHO CHIEJaTh BBIBOJ O MPUOPUTETE HOPM
['K P® nepen Hopmamu 3akoHa O 3alllUMTE MpaB MOTpeOUTeNe B ciiydae KOUIU3UI
mexay Humu. C ogHoii croponsl, U ['K P® u 3akon o 3ammTe mpaB noTpeduTeneit
3akpemsaroT npuoputeT 'K PO nepen 3akonowm o 3amure npas norpedureneid. Ho
C Apyroil CTOpoHbI, 00a Ha3BaHHBIX HOPMATUBHBIX IPABOBBIX AKTa SIBIISIOTCS
aKTaMH pPaBHOW FOPUIMYECKOU CHIIBI - (peiepanibHbIMU 3aKOHAMHU, PUYEM 3aKOH O
3alllMTe TPaB MOTpPeOUTENEHN SBISETCS CHEUATIbHBIM 3aKOHOM, HAaIlpaBJICHHBIM Ha
pa3BUTHE HOPM OOIIEro 3aKOHOJATEIBHOIO aKTa, MPU3BAHHBIM YpPETyJIUpOBATH
0oJiee y3Kui Kpyr oOIIECTBEHHBIX OTHOIIECHUH.

BO3MOXHBIM TIyTeéM pelEeHUs CJIOKUBIIUXCSA IPaBONPUMEHHUTEIBHBIX
npo0JeM MOXKET CTaTh YeTKas perjaMeHTalus mpuopurera Jubo o0Iiero,
IPaKJAHCKOTO 3aKOHOAATENIbCTBA, JIMOO CIEUUaJIbHbIX HOPMATUBHBIX MPAaBOBBIX
aKTOB, PETYJIUPYIOUINX 3aIIUTY IIpaB norpedureneil. B uemom norosop noapsana —
COrjamieHue, B COOTBETCTBUU C KOTOPHIM OJHA CTOPOHA (MOAPSIAYMK) 00sA3yeTcs
BBIMIOJIHUTH 1O 3aJ]aHUI0 JPYrod CTOPOHBI (3aKa3uMKa) ONpeneiaeHHyl0 padoTy u
cinath €€ pe3yJbTaT 3aKa3uuKy, a IOCIEeIHUN OO0s3yeTcsl MPUHATH pe3yJbTaT
paboTHI U OTLJIATUTH €TO0.

Taxum 00pa3oM, MOJBOISA UTOTH BBIIIEU3IIOKEHHOTO, CIEAYET YKa3aTh, UTO
B cooTtBercTBUU ¢ 'K P® noroBop ObITOBOro monpsija paccMaTpHUBAaEeTCs Kak
OTHENIbBHBIA BHUJ JOTOBOpa mnoapsaa. B HacTosmiee BpeMs OH LIMPOKO
UCIIONIB3YeTCSl B TpakIaHCKOM 000poTe€ U HaleleH Ha YIOBIETBOPEHHUE
NOTPEeOHOCTEN IrpakJiaH B MPOU3BOJCTBE PA3IMYHOIO POJa MAaTepUAIbHBIX BEIIEH

U 00OBEKTOB.
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2.2. loroBop CTpOUTENbHOro noapaaa

Kak mnoxa3piBaeT u3ydeHUE CHEHUAIbHOM JuUTEpatypbl (HopMupoBaHHUE
JIOTOBOpa CTPOUTEIBHOTO TMOApsiAa KaK CaMOCTOSITEIbHOTO CYOMHCTUTYTa B
CUCTEME TpaXJAaHCKOTO TMpaBa MMEET [JJIUTEIbHBIA M  CIOXHBIA IyTh
UCTOPUYECKOTO pa3Butus. I[loTpeboBaics 3HAYUTENBHBIN TEPUOT BpPEMEHU
CTAaHOBJICHHSI JJOTOBOPHBIX OTHOIIEHWU B OOJIACTH CTPOUTEIHCTBA, MPEKAC UEM
OHM TIOJYYWJIM HAJUIEXKAIlyl0 IIPaBOBYKD OCHOBY. IlepBble mNHMCbMEHHBIE
CBUJIETEIBCTBA O CTPOUTEIBHOM MOJpsAe OTHocATCS K 1547 1. m kacarorcs
YACTHBIX MOJPSAJOB, KOTJIa OTHOIIEHUS O0GOPMIISIIUCH B BUJE MOJPSIHBIX IPAMOT
M 3anvce. HopmaTuBHOE 3akperuieHne OTHOWIEHWM CTPOMTENBHOTO MOJApsa
obut0 caenano B 1595 r. mapckum Hakazom «O 3aroToBieHUM MaTepuUalioB s
crpoenust CMOIEHCKON KpernocTi» !,

B coBerckoM 3aKOHOJATENLCTBE JOTOBOP CTPOUTEIBLHOIO MOJpsa
dburypupoBan kak ocobas pasHOBHIHOCTH JIOrOBOpa MOJpsia M BIIEPBBIE OBLI
ynoMsiHyT B ITocranoBnennu CHK CCCP ot 9 suBapsa 1934 roga «O 3akitodeHun
JIOTOBOPOB Ha CTpoUTeNbHbIE paboThl B 1934 romy». IIpoobpazoM coBpeMeHHOTO
JIOTOBOpA CTPOMUTENBHOTO TMOApPsSAa MOXKHO Ha3BaTh JOTOBOP MOJpsIa Ha
KaluTaJbHOE  CTPOUTEIBHCTBO, BBeACHHBIN ~ OCHOBaMU  TPaXKIAHCKOTO
sakonogarenscTsa CCCP u coro3HbIX pecnyOink ot 8 nexabps 1961 ropa?,

Kak crnenyer u3 aHanusa U3y4eHHOW IIPABOBOM JIMTEPATYPHI, B HACTOSIIUE
BpeMsl B TEOPUM TPAXKJAHCKOTO IpaBa OTCYTCTBYET E€IWHCTBO TOYEK 3PEHUS

OTHOCHUTCIIBHO ITOHATHA JOT'OBOPA CTPOUTCIBLHOIO IIoApAaa.

'dunatos JI.H. Mcropus pa3BUTHS JOTOBOpAa CTpOMTeNbHOro moapsga B Poccum. URL:
http://dspace.bsu.edu.ru/bitstream/123456789/9681/1/Filatov_Istoria_Razvitia.pdf (mata
obpamenus 01.04.2019)

2 I'paxxnanckoe npaBo Poccun. Ocobennast yacte B 2 T. Tom 1 : yueOHMK 1711 aKaIleMUYECKOTO
OakamaBpuata / A. I1. Auucumos, M. FO. Kosnoga, A. S. Pepkenkos, C. A. YapkuH ; moa oomieit
penakmueit A. 5. PeokenkoBa. — 6-¢ u3., mepepad. u gom. — Mocksa : M3natenscrBo FOpaiiT,
2019. — C. 126. — (bakanaBp. Akagemuueckuii kypc). — ISBN 978-5-534-07877-0. — Texkcr :
snekrpounsiii / OBC FOpaiit [caiit]. — URL: https://www.biblio-online.ru/bcode/434192 (nata
obpamenus: 08.05.2019).
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[To muenuro ILII. barraxoBa CTpPOWTENBHBIM NOAPSAI O3TO MOCTPOMKA
HEJBUKUMOCTH, HANpUMEp Tapaxa, NPEINpPHUSATHS; BBIIOJIHEHHE MOHTAXHBIX,
MyCKOHANAIOYHBIX paboT. T.e. NeATeNbHOCTh, KOTOpasi 3aTparuBaeT HE TOJIbKO
CTPOMTENLCTBO, HO M PE3YJILTAT TAKOM JeATENLHOCTHU,

C.C. 3aHKOBCKHI CUUTAET, YTO CTPOUTENIbHBIN MOAPST TECHO B3aUMOCBSI3aH
C MyOJMYHBIM TMPaBOM, B OINPEACICHUM COACpPKaHUA U 00bEMA CTPOUTENIbHBIX
paboT ocoboe 3HaYCHHE UMEET MPOCKTHAA JOKYMEHTAIUs, CTPOUTENIbHbBIE PaOOThI
00yCIIOBJIEHBI MECTOM HX BBIIIOJIHEHUS (CTPOUTENbHAS IIJIOLIA/IKa), 31€Ch 0CO0YI0
pOJIb UIpaeT COTPYIHHUYECTBO CTOPOH B YCTPAaHEHUM MPEIATCTBUH Ha IIyTH
JOCTHYKEHUS 1EJIN JJOTOBOPaZ.

E.b. Ko3noBa, cormacHa ¢ Te€M, 4YTO JaHHBIA JOTOBOP COBEPILIEHHO
CIPABEAJIMBO CUMUTAETCS MPABOBBIM MHCTPYMEHTOM, IMO3BOJSIOIIUM OOBEAUHHUTH
pa3nuYHbIE PECypCchbl CTPOMUTENIbHOM c(depbl (OpraHM3allMOHHO-3KOHOMHYECKUE,
MaTEepUAIbHO-TEXHUYECKUE,  MH)XXCHEPHO-IPOEKTHBIC,  APXWUTEKTYpPHBIE U
TPYJIOBbIE) B ILEJSIX PEIICHUS LEIOro psiAa COUUATbHO-3KOHOMHUYECKHUX 3ajad
Pa3BUTHS CTPAHBL.

Takum oOpa3zom, O0a3upysch Ha BbIIIE TNPUBEAEHHBIX TEOPETUUYECKUX
CYKIEHUSAX, CUYUTAEM MPUEMIIEMBIM MPEICTABUTh COOCTBEHHYIO TOYKY 3pPEHHUS
OTHOCUTEJIBHO TMOHATHS JOrOBOpa CTPOMTENBHOTO mNoipsna. B neraom cienyer
OTMETHUTh OTCYTCTBUE YTOUHSIOIIUX MPEAMET U O0BEKT MPU3HAKOB CTPOUTEIBHOTO
nojpsiia. B HOpMAaTHUBHO-TIPABOBBIX aKTaX OTMEYEHO IOJIOKEHUS, KOTOPHIE CTOUT
OTHOCUTb K CTPOUTEIBHOMY HOJAPSAY, OJHAKO HE Jal TOYHOIO ONPEIECICHUS
JAHHBIM TOJIOKEHUSIM. B pe3ynbrare B 3aKOHE €CTh Psijl MPAaBOBBIX MpPEINUCaHUN
KACAaloUIMXCsd  JOroBOpa  CTPOMTENBHOIO  MOJApSAa, HO  HET  JIEraJIbHO
YCTAaHOBJICHHOTO 3aKOHOJATeNIeM OCOOEHHOCTEH, C MOMOIIbI0 KOTOPBIX MOXKHO

pasrpaHu4MTh 3TU MOHATUA. Hopma B OoJiblION Mepe peryiaupyeT AaHHbIE

'Barraxos ILII. CtpourensHbIi moapsan B Poccun // BecTHuk SIKYTCKOTO rocyaapcTBEHHOTO
yauBepcureta. — 2008. — T. 5. —Ne 3. — C. 119.

23ankoBcknii C. KomdopTHOe 3aK0oHOIaTEMBCTBO 0 G13Hece // [TpaBo n sxoHOMHEKA. — 2008. — Ne
4.-C.92.

35 Kosnosa E.B. Cucrema JIOTOBOPA, HAMPABICHHBIX HA CO3J]aHUE OOBEKTOB HEABMKUMOCTH. —
M.: Konrpakr, 2013. — C.12.
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MIPABOOTHOIIEHUS, OHA IO CBOEH CYTHM HE MOYKET OXBATUTh U NPEAYCMOTPETH BCE
Ka3yCHbIE CUTYyallu1, BO3SHUKAIOIIKME MPU BBIIIOJIHEHUH YCIOBHI TOTOBOPA.

B xauectBe onopHoii 1ePUHUIIMN MOXKHO UCIOJIb30BaTh TOUKY 3peHus H0.B
PomannieBa W mnpuHamIexamue eMmy KIacCCHQHUIMPYIOIINE NPU3HAKU, TJe
ONPENEIICHO, YTO CTPOMTEIBHBIN MOAPSA HAIPABIEH HA BO3ME3IHOE BBINOJHEHHE
paboT B LENAX MOJYYEHHUs OTIACIMMOro OT HUX pe3ynbrara. OH yKa3pIBaeT Ha
Cleylolue KiIacCU(PUIMPYIOIMUE TPU3HAKK CTPOUTENBHOTO mofapsaga: 1)
Hepa3pblBHAas CBSI3b  CTPOMUTENBHBIX pabOT U  O0BEKTa  KalUTAJIbHOTO
CTPOUTEIHCTBA C 3€MEIbHBIM YYACTKOM (CTPOUTENILHOM IJIOMIAIKON); 2) CIOXKHBIH
XapakTep M, OJHOBPEMEHHO, 3HAYUMOCTh PadOT, BIUAIONIMX HA MPOYHOCTh U
HOpPMaJIbHOE (PYHKIIMOHUPOBAHUS 31aHus (COOpyKeHus )L,

M.M. PacconoB u H.JI. Kaz0arapoB BKJIIOYAIOT B JOTOBOP CTPOUTEIBHOTO
NOJIpsAJIa KaK OCHOBHYIO YacTh, NPaBa U 00A3aHHOCTH CTOPOH U Pa3ACIAIOT X Ha
BUJIbI 3akperieHust B ['paxknanckom Konekce Poccuiickoit denepanuu (aanee mo
Tekcty - 'K PD):

1) nmpenycmorpennnie §1 rin. 37 'K P® um BO3HUKIIHE HE3aBUCUMO OT
KOHKPETHOM pa3HOBUIHOCTH JIOTOBOpa MOAPSAA;

2) npexycmotrpenHsie §3 riaBel 37 'K PO, perynupyroomumM J10roBOpHBIE
OTHOILICHHS TIO CTPOUTEILHOMY MOAPSIAY;

3) mnOpeaycMOTpEHHbIE 3aKOHAMU M HWHBIMH TMPABOBBIMU  aKTaMH,
pPEryJIMPYIOIMMHA UMYIIECTBEHHBIE U OPraHU3allMOHHbBIE OTHOLIEHHUS, BXOASIIUE B
COCTaB IMpeIMETa TPaKJaHCKOTO MpaBa, CKIIAbIBAIOIIUECS B X0J1€ OCYIIECTBIICHUS
98 KOHKPETHBIX BUJIOB CTPOUTEIBHBIX PabOT. 4) MPeayCMOTPEHHbIE 3aKIFOUEHHBIM
JIOTOBOPOM MOAPsANaZ.

B cootBercTBUM ¢ 1.2 ¢1.702 'K P® no goroBopy nojapsaa oJHa CTOpOHa
(mopsIuuK) 0053yeTcsl BBIMOJHUTH IO 3aJaHUI0 JPYrOM CTOPOHBI (3aKa3uMKa)

OIPCACIICHHYIO pa60Ty N CJaThb €€ PC3YyJIbTAT 3aKa34MWKy, a4 3daKa34YHK O6$[3yeTC$I

'Pomanen; FO.B. Cucrema J0rOBOpPOB B IpakJaHCKOM IIpaBe Poccuu: MoHOTpadms. 2-¢ m31.,
nepepad. u gomn. — M.: Hopma, Uudpa-M, 2013. —C.50.
zrpaﬁ(ﬂaHCKOC npaBo: YueOHuk / moxa pea. PaccomoBa M. M. u Kazbaraposa H. JI. 5-¢ usn.,
nepepab. u gon. — M.: OHUTU-JIAHA, 2016 — C.401.
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OPUHATH pe3ynbTaT pabOThl M OIUIATUTH €ro. 3aKOHOJATeNlb K€ OTHOCUT
CTPOUTENIbHBIA TOAPSIA K OTAEIbHOMY BHJY JOTOBOpa MOJpsAa, KOTOPBIH
HEpa3pbIBHO CBsI3aH OOIIMMU MOHSATUSMU O MOJPSC.

I[lo noroBopy CTPOMTENBLHOIO TOAPANAa MOAPAIUYMK  00sI3yeTcss B
YCTAHOBJICHHBIA ~ JIOTOBOPOM  CPOK IOCTPOUTh MO  3aJaHUI0  3aKa3dMKa
OTIpEICICHHBIA 0OBEKT JIMOO BBIMOJHUTD UHBIE CTPOUTEIBHBIE pa0OThI, a 3aKa3UUK
00s13yeTcs co3AaTh MOAPSAIINKY HEOOXOIUMBIE YCIIOBUS JJIsS BBIIOJTHEHHS PaloT,
MPUHATH UX PE3yIbTaT U YIUIATUTH 00yCIIOBIEHHYIO 1leHy 1.1 cT. 740 'K P®.

Bwmecre ¢ Tem, 10roBopy CTpOUTEIBLHOIO MOAPsAa MPUCYIIU ONPEICIICHHbIE
crenuduyeckre 0COOEHHOCTH, KOTOPBIE MO3BOJISIIOT BBIACIUTh €r0 B OTIEIbHBIN
BH/JI IOTOBOpa MOAPSIAA.

I[To muenuto mpodeccopa E.A. CyxaHoBa, K JaHHBIM OCOOCHHOCTSIM
OTHOCATCA CIEAYIOIINE:

Bo-niepBbIX, M0 AOrOBOpPY CTPOUTEIBHOTO MOJpsiga padoTa, BBIMOIHsSEMAs
MOAPSIAYUKOM, COCTOUT B CTPOUTENIBCTBE OMNPEACIECHHOTO OOBEKTa WU
MPECTABIIAECT COOO0M MHOM BUJ CTPOUTENIBHBIX padoT;

Bo-BTOpBIX, HA CTOpPOHE 3aKa34YHKa JICKUT JOMOTHUTEIbHAS (TI0 CPABHEHUIO
C OOBIYHBIM JOTOBOPOM TMOJpsA/ia) OOS3aHHOCTh IO CO3JAAHUI0 MOAPSIUYUKY
HEOOXOIMMBIX YCIIOBHIA IS BBIIOJIHEHHS padoT?,

K nepeuncieHHbIM BbIIE OTJIMYUTENIBHBIM  MPHU3HAKAM  JIOrOBOpa
CTPOUTEIBHOTO TOMAPSAA, MO MHEHHUIO aBTOpa, HEOOXOJAMMO TaKke J00aBHUTH
CJIeIyIOLIHE:

1. OcoObIii xapakTep paOOT, KOTOPBIM 3aKIOYaeTCsl B MX BHAAX U UX
HaIPaBJIICHHOCTH Ha ONPEJICICHHbINA PE3YJIbTAaT;

2. CooTBeTcTBUE OOA3aHHOCTEW MOJPSIAYMKA BBIMOJHUTH CTPOUTEIBHBIC
paboTHI U TIepeiaTh UX Pe3yJIbTaT 3aKa3unuKy, O0SI3aHHOCTSIM 3aKa34uKa MPUHSTH U

OIUIATUTh PE3YJIBTAT ATOM pabOTHI;

'Poccuiickoe rpakaaHckoe mpaBo: yueOHHK B 2-X T. T. 2. O6s3aTenbCTBEHHOE TIPaBO; OTB. Pe/l.
E. A. CyxanoB. — M. : Craryr, 2011. — C. 477.
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3. BeinmonHeHue paboOT MO 33JaHUIO 3aKa3uWka, B KOTOPOM YKa3aHbI
OCHOBHBIC TTapaMEeTPhI TIpeMeTa Oy IyIIero T0roBOpa CTPOUTEIBHOTO MOAPSIA;

4. Hanuuue cucTteMbl CrelMalbHbIX HOPMATUBHBIX aKTOB, PETYIUPYIOUIUX
OTHOIICHUSI CBS3aHHBIE CO CTPOWTEIILCTBOM M PEKOHCTPYKIMEH OOBEKTOB
HEJIBH>KMMOCTH.

Hcxons u3 3TOro, MOXKHO cJiejaTh BBIBOJ O TOM, YTO 3aKOHOJATEIBHO
chOpMYIMPOBAHHOE  TMOHATHE  PAacCMAaTPUBAEMOrO  JIOTOBOpA  SIBJISICTCS
MPUEMJIEMBIM, YYUTBIBAsl TO, UTO B HEM COJIEPHKATCA BCE YCJIOBUSA M IPHU3HAKU,
XapaKTEepU3YyIOIIUE JOTOBOP CTPOUTEIBHOTO MOAPSIA.

Ha nam B3risii, HOHATHS TOrOBOPa CTPOUTEIBLHOTO MOAPsaa, IpeajiaraeMblie
aBTOpaMU B JIOKTPUHE Tpa)XJaHCKOTO IIpaBa OCHOBaHbl Ha €ro JErajibHOM
onpeaeneHuy, 3akperieHHsiM B m. 1 cr. 740 'K P®. [lannbie onpeneneHus
MpeCTaBJIeHbl 00Jiee MUPOKO, C BHECEHUEM YTOYHEHHMM B TOW WM MHOM 4acTH,
4yTO, O€3yCIOBHO, HMMEET OIPOMHOE 3HA4YC€HHE JUIsl JajJbHEHIIero Hay4yHOTO
UCCIICIOBAaHUSI WHCTUTYTa JIOTOBOpA CTpOUTENbHOro mojapsiaa. OmHako, Mbl
CUMTAaEM, YTO Ha JAHHOM OJTale pa3BUTHUS TPa)xTaHCKOTO 3aKOHOJATENIbCTBA
BHECEHME U3MEHEHUH B TIOHSATHUE JIOTOBOPA CTPOUTEIHLHOTO MOAPsiAa HE TpeOyeTcs.

Takum  oOpa3oM, TOAPOOHOE  PaCCMOTPEHUE TOHSATUS  JOTOBOpa
CTPOUTEIBHOTO TONpsAa, UMEET OOJBINOE 3HAYCHHE /I €ro TMOCIEAYIOIIETo
W3YyUYCHUS.

Takum o00pa3om, B 3aKIIOYEHHWE U3IOKEHHOTO Marepuana Cleayer
OTMETUTh, YTO B IEISAX COBEPIICHCTBOBAHMUS MEXaHU3Ma IPABOBOTO
peryJIupoBaHUs JI0TOBOpa CTPOUTEIIBHOTO noAapsiaa, npejiaraeTcs
1eaecoodpa3sHpiM  BHeCTH u3MeHeHus B 1. 2 cr. 740 I'K P®, nobGaBus
JIOTIOJIHUTENBHBIN a03a1l. B crity yero Tekct ab3aiia JTaHHOTO MyHKTa U3JIaraeTcs B
cieayromieit pemakuuu: «OOBEKT KamUTaJbHOIO CTPOUTENILCTBA — 3JIaHUE,
CTpOEHHUE, COOPY)KEHHUE, a TAaK)Ke 00BEKTHI, CTPOUTEIHCTBO KOTOPBIX HE 3aBEPIIEHO
(0OOBEKThI HE3aBEPIIEHHOTO CTPOUTENILCTBA), 3a MCKIIYECHUEM BPEMEHHBIX

MOCTPOEK, KHOCKOB, HABECOB U APYTUX MOJOOHBIX OCTPOCK.
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2.3. floroBop NoAapAAa HA BbINO/JIHEHUE NPOEKTHbIX U U3bICKaTe/IbHbIX paboT

[IpoekTHbIE ¥ W3BICKATENbCKHE pPabOTBl HUIPAIOT BAXKHYIO poOJb B
CTAHOBJICHWH JKOHOMHKHM HAIIEH CTPaHbl HA COBPEMEHHOM JTalle €€ Pa3BUTHS.
OHM mpeacTaBIsIOT cOO0M COBOKYIHOCTh palOT MO MPOBEACHUIO MH)KEHEPHBIX
U3BICKaHUM, pa3pabOTKe TEXHUKO-3KOHOMUYECKHX OOOCHOBAaHUM CTPOUTEIHCTBA,
MOJITOTOBKE TPOEKTOB, paboyeil JOKyMeHTanuu, (OPMUPOBAHUIO CMETHOM
JOKYMEHTAllUu JUIsl OCYILECTBJIEHUS CTPOUTENHCTBA (HOBOTO CTPOUTENBCTBA,
paclIMpeHus, PEKOHCTPYKLHUH, TEXHHUYECKOrO0 TEPEBOOPYKEHUS) OOBEKTOB,
31aHUN, COOPYKEHUM.

JIns 1oroBopa moJpsila Ha BBINOJHEHHE IPOEKTHBIX W M3BICKATEIBCKHUX
paboT, Kak M ISl JIOrOBOpa CTPOMUTENIBHOrO MOAPSA/NA, XapaKTEpHA CHUCTEMA
IEHEPAIIBHOTO MOAPsAAa. JTO 03HAYAET, YTO HA BBINOJIHEHUE OTICIBHBIX BHUJIOB
paboT, pa3deloB WM YacTe TEXHUYECKOW JOKYMEHTAI[MU 3aKa3uuK BIPABE C
COTJIACHS TIOJPAIYMKA 3aKIK0YATh MPSAMBIE JIOTOBOPHI’.

HeoOxonumo yuecTh, YTO B 3aKOHOJATEIbHOM PEryJIMPOBAaHUU JIOTOBOpA
NOJPSAJa HA BBINOJHEHUE MPOEKTHBIX U M3BICKATEIBCKUX PA0OT CYIIECTBYET P
CIIOPHBIX BOIIPOCOB, M3-3a KOTOPBIX HApYILIAKOTCA IIpaBa, KaK 3aKa3uuKa, Tak U
IIPOEKTUPOBIMKA. BaKHBIM SBIETCS PACCMOTPEHUS 3aKOHOIATEIBHBIX HOPM,
MaTepuaioB CyAeOHOW MPaKTUKH, MHEHHH YYEHBIX, YTO MOMOKET OMNpPEIETUTh
yTH IPEOJOICHUS CYIIECTBYIOUINX MTPOOIIEM.

Emie ogun Bompoc, KOTOPBIA MBI MONBITAEMCST pa3o0paTh, 3TO LieHa PabOThI
B paMKax JIOTOBOpa Ha BBINOJHEHHE NPOEKTHBIX M U3BICKATENbCKUX padoT.
IIpakTKa MOKAa3bIBAECT, YTO IMPEIIIOKEHHBIE pPaHEE 3aKOHOJATEJIEM MOJEIN
IIOBEJICHUSI OCHOBHBIX YYaCTHUKOB CTPOMTEIIBHOTO MPOLIECCa HE YUYUTBHIBAKOT
pa3BUBAIOIMECS  XO3SAWCTBEHHBIE CBA3M W HE MOIYT pPacCMaTpuUBaThHCSA

s dexTuBHOM MpaBoBOil (hOpMOIi TOrOBOpHOTO peryiaupoBanus. [Ipobiema B ToMm,

! MBakun, B. H. I'paxnanckoe npaso. OcobeHHas yacTh : ydebHOe nocobue ans By3os / B. H.
WBakuH. — 7-e u3x., nepepad. u gom. — Mocksa : U3narensctBo FOpaiit, 2019. — 289 ¢. —
(Yuusepcutersl Poccun). — ISBN 978-5-534-03667-1. — Tekcer : anektponssiii / 95C HOpaiit
[caiit]. — URL: https://www.biblio-online.ru/book/grazhdanskoe-pravo-osobennaya-chast-
431077 (nata obpamienus: 17.05.2019).
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YTO MPABOBYKD OCHOBY ATOI'0 COIJIAIIEHUSI COCTABIISIOT BCErO IMATh cTaTe § 4 i
37 TK P®. Ecnu OTHOWIEHMS HE YPETYIUMPOBAHBI, TO NPUMEHSIOTCS HOPMBI
obmrero xapakrepa (1. 2 ct. 702 'K P®). O.I'. EpiioB cuuTaeT, 4To «Takoil npuem
IOPUIMYECKON TEXHUKM HE BCErJa MO3BOJISIET MPAaBWIBHO OIEHUTh CTOPOHAM
CYILLECTBEHHBIE YCJIOBUS JIOIOBOpA MOAPSIA HA MPOEKTUPOBAHUE B CTPOUTEIIbCTBE
— YCIIOBHUSI, COTJIACOBAHHE KOTOPBHIX HEOOXOAMMO M JOCTATOYHO ISl TOTO, YTOOBI
BO3HUKIIM JOTOBOPHBIE IIPaBa U 00A3aHHOCTH» .

AHanuzupys cyneOHO-apOUTPaXKHYIO MPAKTUKY, MOKHO MIPUNTH K BBIBOJY O
TOM, YTO JIOBOJBHO 4YacTO NPHYMHOM pa3HOIJIacUil MEXAy 3aKa3dyukoM U
NOJAPSATUYMKOM SBIISIETCS HEONPEAEIEHHOCTh B IIEHE 3a padOTy MPOEKTaHTa WIIU
u3bickatens. HeoOXxoaumo ydecTb, YTO B HACTOSILEE BpeMsi HE JIOCTATOYHO
MCCJIEIOBAH BOIMPOC II€HBI MPUMEHUTEIBHO K JOTOBOPY MOAPA/Ia HAa BBINOJIHEHHE
IIPOEKTHBIX U U3BICKATEIbCKUX padOT B cTpouTesbeTBE. [IpobiiemMa cOCTOUT B TOM,
YTO Ha CErOJHAIIHUN JI€Hb YETKO HE YCTAaHOBJIEHBI PACLCHKU 3a T€ ACUCTBUA,
KOTOpPbIE MOXET COBEpPIIATh MPOEKTUPOBIIMK WM HU3bICKATeNlb, HCIOIHSA
BO3JIOKEHHBbIE JTOTOBOPOM OOS3aHHOCTH. «B MOJPSIHBIX OTHOLIEHMSIX 10
IIPOEKTUPOBAHUIO CTPOUTEIBCTBA 3aKA3YUK MMO-TIPEKHEMY ITPOJIOJIKAET OCTaBATHCS
«cl1aboi  CTOPOHOM», TIOCKOJIbKY HE€ SBISETCS CHEIUAIUCTOM B 00JacTu
IPOEKTHBIX paboT. DTO O3HAYAET, YTO MPABUIIBLHOE MPEJCTABICHUE MEXaHU3Ma
ONpeJeNeHHs] IEHbl MOKET OBITh TOJBKO B TOM Cly4dae, €CJIU OH JIOMOJIHUTEIBHO
npuOEerHeT K yclIyraM MHKEHepa, UTO He BCEr/ia BO3MOXKHO.

[IpaBoBbIE HOPMBI, KOTOpbIE MOIJIM Obl 00€30MAaCUTh 3aKa3yuka Ha TOT
clly4ail, Korja MOAPSIYUK 3aBbICKMJ IIEHY JOroBOpa Ha MPOECKTUPOBAHUE B
CTPOUTEIBCTBE, IO CYIIECTBY OTCYTCTBYIOT. EJIMHCTBEHHBIM IPaBOBBIM
WHCTPYMEHTOM 3aIllUThl 37€Ch MOTYT BBICTyHaTh HOPMbI O HEOCHOBATEIHLHOM
oOoraienuu. B To ke Bpems clienaTh 3TO JOCTATOYHO HE MPOCTO C TOUKH 3PEHUS

FOPUINYECKON TEXHUKHU.

'Epmos O.I'. YcnoBue o 1ieHe B JOroBOpe MOPAIA HA MPOESKTHEIE U N3BICKATEIbCKHE PAGOTHI B
crpoutenbeTe // FOpuanueckast Mpicib. — 2013, — Ne 3. — C.5.
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Bo-niepBbiX, 00513aHHOCTh J0Ka3aTh HEOCHOBATEIBHOE OOOTAlEHUE JIEKUT
Ha 3aKa3yuKe.

Bo-BTOpBIX, HEOOXOAMMO AaTh OIEHKY COOTHOILIEHHIO HEOCHOBATEIBHOIO
oOorameHuss W SKOHOMHUHU TOIPSAYMKA, YTO TPH CYIICCTBYIOIICH METOIUKE
ONpENICNICHUs] 1[EHbl MPOEKTUPOBAHUSI OYEHBH CIOKHO, MOCKOIBKY CIPABOYHHUKHU
0a30BbIX II€H HE YYHUTHIBAIOT pPacXoJbl Ha aBTOPCKUMA HAA30p, pa3pabOTKy
IIPOEKTOB MPOU3BOJICTBA U OPraHU3ALMH padOT, APYTHE PACXOJIBI.

B-TpeTpux, HEOCHOBATEILHOCTh O0OTAIIEHUS MTOPSAUYMKA 03HAYaeT TO, YTO
OHa HE OCHOBAaHA HAa 3aKOHE WJIM MHOM HOPMAaTHBHOM akTe. Bmecte ¢ TeMm
TEXHUYECKUE PETJIAMEHThI, KOTOPBIE JOKHBI COJEPkKATh HOPMBI, MO3BOJISIONINE
OTIPEIEIISATH IIEHY MPU MPOEKTUPOBAHUHU CTPOUTEIHCTBA, HE pa3paOOTaHHbl.

Takum oOpa3zoM, pazpaboTKa IpaKJaHCKO-TIPABOBLIX HOPM B YACTH 3AIUTHI
3aKa34yuKa JOroBOpa MOApPsJa Ha BBIOJTHEHUE MPOEKTHBIX U M3BICKATEIBCKHUX
paboT B CTPOUTENBCTBE B CIIy4aW 3JI0YHNOTPEOICHHUS MOJPSAYUKOM YCIOBHI O
IIEHE JOJDKHA MPU3HABATHCS OJIHUM M3 OCHOBHBIX HAIPABJIICHUI B COBPEMEHHOM
MIPaBOTBOPYECTBE.

VYcnoBusi, Ha OCHOBAaHUM KOTOPBIX BO3MOXHO PAacTOpPKEHHE JOTOBOpa
nojpsiia Ha BBHINOJHEHUE MPOCKTHBIX M HM3BICKATEILCKUX pPalbOT cojaepKaTcs B
rnaBax 26 'K P® Cdepa 3HaHuii: BOMPOCH COBPEMEHHOTO 3Tama pPa3BUTHS
HayyHOM MbIcau (oOmme Hopmbl) U 32 'K PO (cnenuanbHble HOPMBI).
PactopxeHue noroBopa mojpsjia Ha BBIIOJIHEHUE MPOEKTHBIX U M3bICKATEIbCKUX
paboT W3-3a HEHAMJIEKAIIETO HMCIOJHEHUS CBOUX OOS3aHHOCTEH MOIPSIIUYUKOM,
KOTOPBIM 1O JOTOBOPY Ha BBIMOJHEHUE IMPOEKTHBIX U M3BICKATEIBCKUX PadoT
00s13aH TIepeaTh 3aKa34lKy TOTOBYIO TEXHUUECKYIO TOKYMEHTAIIUIO U PE3yJIbTaThI
M3BICKATENIbCKUX PpaldOT, TMOATBEPXKIAIOIINE BBITIOJHEHUE UM HHXEHEPHBIX
M3BICKAHUWA WA TPOEKTHOW JOKyMeHTauuu, peryinupyercs ctr. 408 'K PO.
PabGota, mpomenaHHas TOAPSAYMKOM, IO  JIOTOBOPY  JOJDKHA  TPOUTH
rOCYAapCTBEHHYIO WM HETOCYyJapCTBEHHYIO 3KCHEPTH3y, KOTOpas JOJKHO
3aCBUJICTENICTBOBATh JAaHHBIE PE3YJIbTaThl, HMX COOTBETCTBHE TEXHUYECKOU

JIOKyMEHTAIlMU, TPEOOBAHMSAM 3aKOHOMATENhCTBA. Takxke paboTa MO JOTOBOPY
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OyIeT cuuTaTbCsi OKOHYEHHOM, IMOCJE TOro, Kak €€ pe3yslbTaT COrjlacyloT C
3aKa34MKOM, a TAaKK€ B TOCYJApCTBEHHBIX OpraHax WIM OpraHax MECTHOTO
camoyrnpaBieHusi. [loanucaHHbld CTOPOHAMHU aKT O IMpueMe-niepenade padboT
JIOJDKEH 3aCBHUJIETENILCTBOBATH KA4eCTBO HCIOJHEHMS JIOrOBOpa IOApsAa Ha
BBIMIOJTHEHHE TPOCKTHBIX M U3BICKATENbCKMX paboT, Ha OCHOBAaHUU AaKTa
MPOU3BOMTCS MOJHAS OIUIaTa 3aKa3UYMKOM padoT, MPOU3BEIACHHBIX MOAPSTINKOM
B COOTBETCTBHUU C YCIOBUSMM JIOTOBOPA.

B o0meit yactu 'K PO cymiecTByIoT ele u Ipyrue cnocoobl MpeKpaiieHus
00s3aTe€IBCTB IO JOTOBOPY MOJAPsAJa Ha  BBINOJIHEHHE TPOEKTHBIX U
U3bICKATENIbCKUX paldoT, Hampumep, orcrynHoe (cT. 409 I'K P®D), 3auer (ct. 410
'K P®), npekpaiienue o0s3aTeiabcTBa COBNAJCHUEM JOJKHUKA U KpeauTopa (CT.
413 T'K P®), npomenue nonra (ct. 415 'K P®) Ha mpakTuke Takue CIOCOObI
BCTPEYAIOTCA KpalHe peako. MaloBeposiTHO, 4YTO 00sA3aTeNbCTBO — OyJIeT
IOPEKpalIeHO MyTeM MPEJOCTaBICHUS B3aMEH OTCTYIHOTO (IEHEXHBIX CpPEICTB,
UMYILIECTBA U T. J.), OJHAKO, HE UCKIIIOYEH BApUAHT, KOT/IA MOAPSAYMK, KOTOPbIN
HE BBINOJIHUJI CBOE O0S3aTEIbCTBO, MO B3aUMHOMY COIJIACHIO C 3aKa3uMKOM,
IIPENOCTABUT €My OTCTymHOe. TakKe Ha NpaKTHKE KpalHe PEeIKO BCTPEYAIOTCS
Cllyyau, KOrJa CTOPOHBI JOTOBOpa IMPOMU3BOIAT 3a4YET BCTPEUYHBIX OJHOPOIHBIX
TpeOOBaHU, B TEPBYIO Ouepe/b JICHEKHBIX, HAlpUMep, TpeOoBaHUs 00 oriaTe
BBINIOJIHEHHBIX paboT u TpeOoBaHME OO0 yIJlaTeé HEYCTOMKH 3a MPOCPOUYKY
BBINIOJIHEHUsI paboT, B cllyyae, €Cclid HEyCTOWKa OyJeT MpHUHATa MOAPSIUYUKOM.
Eme ogauM cmocoOoM pacTopKEeHHsI 10rOBOpa SBIISETCS COBIAIACHUS TOJDKHUKA U
KpEIUTOpa B OJHOM JIMIIE, YTO TAKKE MAJOBEPOSITHO, TAK KaK TOBOPUTH 00 3TOM
MBI MOJKET TOJBKO B CIIy4ae PEOpPraHH3aluy HOPUAMYECKUX JHUL (3aKa3uvKa MU
NOAPSAIYNKA) TyTEM CIHUSHUS WM NPUCOEAUHEHUSI B cOOTBETCTBUU cO cT. 57 ['K
PO.

JloroBop mojpsiia Ha BBINOJHEHHE MPOEKTHBIX M HM3bICKATENbCKUX padoT
MOET OBITh MPEKPAIEH MO COIJIAIIEHUIO CTOPOH HM3-32 U3MEHEHHs NpeaMeTra

noroopa. Ha mpakTuhke, B TakuX CiIy4asix, CTOPOHBI PacTOPrarOT JIOTOBOP U
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3aKJII0YAIOT HOBBIM JOTOBOP C MHBIM MPEIMETOM, WM K€ HM3MEHSIOT YCIOBHS
JIOTOBOPA IO COTJIAIIEHHIO CTOPOH.

Yame BcTpeuyaeTcs Tako cocod MpeKpalleHus H0roBopa Ha BBIIOJHEHHE
IPOEKTHBIX M M3BICKATEIBCKUX PA00T, KAK HEBO3MOYKHOCTh MCHOJHEHUS (CT. CT.
416— 417 T'K P®). JloroBop MOXET MpPEKpaTUTbCA H3-32 HEBO3MOXKHOCTHU
ucnonnenusi, Cdepa 3HaHUIA: BOMPOCHI COBPEMEHHOTO ATana pa3BUTUS HAY4YHOU
MBICJIH HalpuMep, B CiIy4yae NpeKpalleHHusl JAeUCTBUS JMUEH3UH WU
CBUJETEIBCTBA O JIOMYCKE K paboTaM, CBSI3aHHBIM C 0O€30IaCHOCThIO OOBEKTOB
KalUTaJIbHOTO CTPOUTEIBCTBA y MOAPAIYMKA, UIU JOTOBOP MOXKET MPEKPATUTHCS
BCJIEJICTBUE YTpaThl 3aKa3uyMKOM IpaB Ha 3€MEJIbHBIM Yy4acTOK, Ha KOTOPOM
MPEANOIAraJoch MNPOU3BOJUTH HWHKEHEPHBIE H3bICKAHUS WIM APXUTEKTYpHO-
CTPOUTEIBHOE NPOEKTUpOBaHUE. Takke, JOrOBOpP MOXKET MPEKPAaTUThCA B
pe3yapTare CMEpTH TpaxjaaHuHa (mpeanpuHuMmarens 60e3  oOpa3oBaHUs
IOPUIMYECKOTO JIUIA) WM BCIEACTBUE JTUKBUAAIMH IOPUIANYECKOTO JIUIIA, OJIHON
CTOPOH JI0rOBOpA.

[Io TpeOGoBaHUIO OJHON CTOPOHBI, JOTOBOP MOXET OBITH PACTOPTHYT IO
PELIEHUIO CyJa TOJIbKO IPU CYLIECTBEHHOM HapyLIEHUU YCJIOBHHI JOroBopa
JIPYyTOMl CTOPOHOW. 3HAYUTEIIBHOE HapyIICHWE JOrOoBOpa OJHOM W3 CTOPOH,
KOTOPOE BJIEYET TaKOH yiepO, 4To Apyrasi CTOpOHA B OOJIbIIEH CTETIEHU JIUILAETCS
TOrO, Ha 4TO ObUIa BOpaBE pPACCUUTHIBATH NPU 3AKIIOYEHUH JOTOBOPA.
3akoHOAaTeNb HE JACT TOYHOTO OIPEIEICHUsS TAaKUM HApYUIEHUAM, TaK Kak
HEBO3MOXHO MPEAYCMOTPETh B HOPMATUBHOM aKTE BCE ClIy4au TaKUX HAPYIIECHUU
JIOTOBODA.

I'maa 37 I'K P® «Iloapsimy» conepKUT HOPMBI, B COOTBETCTBUU C KOTOPBIMU
NOJAPSATIMK MOKET B OJJHOCTOPOHHEM MOPSAKE OTKA3aThCsl OT JOTOBOpa MOAPSANA,
B T. 4. JIOTOBOpa MOJpsiia HAa BBIMOJIHEHUE MPOEKTHBIX U M3bICKATEIBCKUX PaOdOT.

ITo MmHEHUIO YUCHBIX, «OONBITMHCTBO OCHOBAHUH IJIA OTKa3a OT JOI'0OBOpPa CBA3aHO
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UCKIIIOUUTEIFHO C 0OCTOATENbCTBAMH, KOTOPhIE MOKHO Ha3BaTh OLICHOYHBIMH, U
II0TOMY HE UMEIOLIMMH OJHO3HAYHOTO 3HAYECHHS) .

Ecnu moapsiiuvk He MPUCTYNAeT B YCTAHOBJIEHHOE JOTOBOPOM BpEMS K
UCIIOJTHEHUIO JOTOBOpa MOAPSAIA WM BBIIOIHSET pabOTy HACTOIBKO MEIJICHHO,
YTO BBINIOJIHEHUE €€ K CPOKY CTAHOBHUTCS SIBHO HEBO3MOKHBIM, TO 3TO JAET MPABO
3aKa34MKy OTKa3aTbCsl OT JOTOBOpA, 4TO MpeaycMoTpeHo B 1. 2 c¢T. 715 'K P®,
CJIEIOBATENbHO, 3aKOHOJAATENb JAE€T NPaBO 3aKa34uKy B OJHOCTOPOHHEM
BHECYZCOHOM TOpsiike, 0€3 MPeOCTaBICHHS J10Ka3aTEIbCTB U 0€3 pacCMOTPEHUS
MHEHUs TOAPSAAYMKA, OTKa3aTbCsl OT MCIOJHEHUs norosopa. llomydaercs, 4dro
BBIBOJI O HEBO3MOXXHOCTH BBIMIOJIHEHUS pabOT K CPOKY OCHOBBIBAETCS
WCKJIFOYUTEILHO HA OCHOBAaHUU JIMYHOTO MHEHUS 3aKa3uyuKa, . 3 3TOW e CTaThbU
pa3pelaeT 3aKa34yuKy, €CJid BO BPeMs BBITIOJTHEHUS PaOOThl CTAaHET OYEBHUIHBIM,
YTO OHa HE OYJEeT BBHIMOJHEHA HAJICKAIUM 00pa3oM, Ha3HAYUTh MOJPSTUUKY
pasyMHBIM CpPOK [UJIi yCTPAHEHUs HEIOCTATKOB U IPU HEUCIIOJIHECHHUU
NOAPSIAYMKOM B Ha3HAYEHHBIM CPOK ATOTO TPeOOBaHUS OTKA3aThbCs OT JIOrOBOpa
noapsga. Kak v B mpeAmecTByromeM ciaydae, 3aKOHOAATENb OCTABISET PELICHUE
BOIIPOCA O HAPYLICHUM JOTOBOPA HA PACCMOTPEHHUE TOJBKO OJHOW CTOPOHBI B
JIOTOBOPE.

Hopwmbl 3akoHa Takke MO3BOJISIOT 3aKa34MKy BO BHECYJIEOHOM TMOPSIIKE
OTKa3aTbCsl OT JOTOBOPA, €CJIM OH MOCUUTAJ, YTO paboTa clejaHa NOAPSIIUYUKOM C
OTCTYIUICHUSIMU OT JIOTOBOpPA MOAPSIAA, YXYAIUIMBIINMHU Pe3yabTaT PabOThI, U C
VHBIMM  HEJOCTAaTKaMH, KOTOpbIE  JENAlT  €r0  HENPUTOJHBIM  JUIA
MPEAYCMOTPEHHOTO B JOTOBOpPE MCIOJIB30BaHUS, JUOO TNpH OTCYTCTBUU B
JIOTOBOPE  COOTBETCTBYIOIIETO  YCIOBUS  HEMPUTOAHOCTU, [JII  OOBIYHOTO
WCIIOJIB30BaHUsA, U €CJIM, 3TU OTCTYIUICHUSI HE ObUIM yCTpaHEHBI OO SIBISIOTCS
CYIIECTBEHHBIMU M HEYCTpaHUMbIMU. VI BHOBB pellI€HHME BOMPOCA OCHOBBIBAECTCS
Cdepa 3HaHuU: BOMPOCH COBPEMEHHOTO ATara Pa3BUTHs HAYYHOW MBICTH TOJBKO

Ha MHCHHMH 3aKa34YHKa.

Ulrokmmue A M. ConepkaHme W 3HAUEHME 3aJaHUs 3aKa3uMka MO JOTOBOPY TOApsAAa Ha
BBITIOJITHEHHE MPOEKTHBIX W U3BICKATENbCKUX paboT // busznec, MmeHemxkmMeHT U npaso. — 2013, —
Ne 2. -C.8.
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3aKkoHO/MaTeh B OTACIBHBIX CIydasx MPEIOCTaBHJI MPABO OTKA3aThCS B
OJTHOCTOPOHHEM, BHECY/I€OHOM MOPSAIKE OT JOTOBOpa HE TOJBKO 3aKa3udKy, HO H
TOJIPSITIUKY .

Tak, ecnmu MOAPSIAYMK 3aMETHT, YTO MaTepuaibl, O0O0OpyIOBaHHUE,
TEXHUYECKas JIOKYMEHTAllds WIA TepeJaHHas s 1mepepaboTKH  BEIlb,
NPEIOCTABIICHHBIC 3aKa3YMKOM, HEMPHUTOJHBI WM HETOOPOKAYeCTBEHHBI, €CIU
yKa3aHUs 3aKa3yhMka O CI0cO0e HCIONHEHUs pPadOThl, BO3MOXKHO, MOBJIEKYT
HEOJIaronpusiTHbIE TOCIEACTBUS WU OOHApY)KaTCsd HWHBbIE, HE 3aBUCAIIUE OT
nopsTINKa (PakThl, KOTOPHIE TPO3SIT MPUTOAHOCTA WM MPOYHOCTU PE3yIbTaTOB
BEITIOJTHIEMOW pabOTHI MO0 BIMSIOT HA HEBO3MOXKHOCTH €€ 3aBEPIICHHS B CPOK,
OH JIOJDKEH TOCTAaBUTh B M3BECTHOCTh 00 ATOM 3aka3uuka. UM ecinu 3akazuuk He
COTJaCUTCS C  OJHOCTOPOHHUM, CYOBCKTHBHBIM MHCHHEM  TOJPSIYHKA,
MOCITIEIHEMY pa3peliaeTcs 0TKa3aThCs OT UCIIOTHEHUS T0TOBOPA.

Takum oOpa3om, TmojaraeM, 4TO BCE IIEPEUMCICHHBIE OCHOBAaHUS IS
OJTHOCTOPOHHETO, BHECYJEeOHOrO0 OTKa3a OT WCIOJHEHUS JOroBopa Kak
3aKa3YMKOM, TaK MW  TOJPSAYMKOM, OCHOBAaHbl  HUCKIIOYMTEIHLHO  Ha
MPEANOJIOKEHUAX OJHOW W3 CTOPOH B OYEBHUJHOCTH HEUCIIOJHEHHUS JIPYrou
CTOPOHOM CBOUX 00s13aTENIbCTB.

OTtnenbHBIE Yy4YeHBIE MOJAraiT, YTO JaHHBIE OCHOBAHHS Il OTKa3za OT
JIOTOBOpa «HE CIOCOOCTBYIOT CTAaOMJIBLHOCTH JOTOBOPHBIX OTHOIICHUM W HE
COOTBETCTBYIOT ~OCHOBOIIOJIATAIOMIEMY TMPUHIMITY TPAXKIAHCKOTO IIpaBa o
HEJOMYCTUMOCTH OJZHOCTOPOHHETO OTKa3a OT MCIONHEHHS obs3arenbcTBan’. Tak
KaK, €CJIM y CTOPOH JOTOBOpa CYNIECTBYIOT MPETCH3UH OTHOCHUTENHHO NEHCTBUIN
ui Oe37eHCTBUS KOHTPAreHTa, €CIM HapyIIeHBI YCJIOBHUS JOTOBOpPA, TO OTH
TIPETCH3UHU JOJDKHBI JOKA3BIBATHCS B CY/IE.

Takum o00pa3oM, MBI CUHMTaeM aKTyaJIbHBIM BHECCHHE HW3MCHCHHH B
JEHUCTBYIOIIEE  3aKOHOJATENLCTBO, PETJaMEHTUPYIOIIEe TPaBO  3aKa3zyuKka

OTKa3aTbCd OT JOTOBOPA. C)ICJ'I&TB BO3MOKHOCTb OTKaza OT JOTOBOpPa TOJBKO

Ulrokmmue A M. ConepkaHme W 3HAUEHME 3aJaHUs 3aKa3uMka MO JOTOBOPY TOApsAAa Ha
BBITIOJITHEHHE MPOEKTHBIX W U3BICKATENIbCKUX padot // busnec, meHemxkMeHT u npaBo. — 2013, —
Ne 2. -C.9.
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JIMIIIb, IO MOTUBAaM yTpaThl HHTEpEca 3aKa3zurKa K MOJyUYeHHUIO pe3yiibTaTa pador.
Bce ocranbHble BapuaHThl OTKa3a OT JOTOBOpPA OJTHOM M3 CTOPOH MCKIIIOYHUTH W3
'K P®, xpome BO3MOXKHOCTU PACTOPXKEHHS JIOrOBOpa B CYIECOHOM MOPSIKE.
JlaHHbIE W3MEHEHUs TMO3BOJAT OOECHEYUTh OJUH M3 OCHOBHBIX MPHUHIUIIOB

TPaXIAHCKOTO MPaBa — paBHOMPABHUE CTOPOH TPAKIAHCKHUX MTPABOOTHOIICHHM.
2.4. NMoppaaHbie paboTbl ANA MYHULMNANABHDBIX U FOCYAAPCTBEHHbIX HYXA,

Cdepa npuMeHeHUs: TOrO WJIM UHOTO TpakJaHCKO-IPAaBOBOTO JI0rOBOpa —
ATO KOHKpPETHAas MpaBoBas 00J1acTh, 00yCIIOBIEHHAs crieninuKoil ero npeamerta (B
OTHOILIEHUU YEro W JJI Yero 3aKiIr4aeTcs JOrOBOP) U CTOPOH 3TOro JOroBOpa
(MEeXIy KeM  3aKJIo4yaeTcsl JIOroBOp), a TakXKe  3aKOHOJATEIbCTBOM,
pErIaMEHTUPYIOIINM MOPSAIOK 3aKIFOUEHHS U UCTIOJTHEHUS CHEIKH.

C yderoM 3TOro, paccMOTpuM cdepy NpPUMEHEHHUs J0TOBOpa MOApAIA IS
rOCYJapCTBEHHBIX W MYHUUMUIAIBHBIX HYXJ, OOYCIOBJICHHYIO IPEIMETOM U
LEIbI0 JIOTOBOPA, CYOBEKTHBIM COCTAaBOM W PErVIAMEHTHPYIOIIUM YKa3aHHBIN
JIOTOBOP 3aKOHOJIaTEIbCTBOM.

CornacHo nyHkrty 2 ctateu 763 dactu Bropou I'paxkaanckoro xkogexkca PO
(manee - 'K P®) no rocymapcTBEHHOMY WM MYHUIIMTIAIBHOMY KOHTPAKTy Ha
BBINIOJIHEHUE MOJPSAHBIX PAOOT JUIsl TOCYAAPCTBEHHBIX WM MYHHUIIMIAIbHBIX
HYXKJl MOAPATUYUK OOSI3yeTCs BBITOJHHUTH CTPOUTENbHBIC, MPOECKTHBIE U JIPYrUe
CBSI3AHHBIE CO CTPOMUTEIHCTBOM U PEMOHTOM OOBEKTOB IMPOU3BOJACTBEHHOIO U
HEIMPOU3BOACTBEHHOI0 XapakTepa padoThl U MEpPelaTh UX roCyJapCTBEHHOMY WM
MYHULIMIAIBHOMY 3aKa34MKY, a TOCYIapCTBEHHBIN UM MyHULIMIATbHBIN 3aKa34UK
00s13yeTCsl IPUHATH BHITIOJHEHHBbIE Pa0OThl M OIUIATUTh MX WM OOECHeUuTh UX
omary?.

VYKa3zaHHOE JleraJIbHOE OMNPENECICHUE M0 JIOTMKE 3aKOHOAATENs SIBIIAETCS
TOXX/IECTBEHHBIM TOHATHIO TMOAPAIHBIX paldOT MJigi TOCYJAapCTBEHHBIX WU

MYHUIIMTIATBHBIX HYK], KOTOPBIMU Ha3BaH naparpad 5 rnassl 37 'K PO.

I'paxnancknii kogexe Poccniickoit ®eneparmy (dacts Bropast) oT 26.01.1996 Ne 14-®3 (pen.
30.12.2019) // Cobpanue 3akononarenbctBa PD. — 1996. — Ne 5. — Cr. 410.
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[IpenMeToM nOTOBOpaA M3 YKa3aHHOTO OINPENENIEHUs TOCYyIapCTBEHHOIO WU
MYHULIMNIAIBHOTO KOHTPAaKTa SIBISIOTCS CTPOUTENbHBIC, MPOCKTHBIE U JPYrue
CBSI3aHHBIE CO CTPOUTEIHLCTBOM M PEMOHTOM OOBEKTOB TMPOU3BOJCTBEHHOTIO H
HEMPOU3BOACTBEHHOTO XapaKTepa paboThl, BBHITIOIHAEMbIE CO CTIEHUATBHON LETbI0
- 1IEJIbIO YIOBJIETBOPEHUS TOCYIAPCTBEHHBIX UM MYHULIMTIATBHBIX HY K],

I[Ipy »TOM HHM JEWCTBYIOLIEE TPAXKIAHCKOE 3aKOHOJATEIbCTBO, HU
CIICUAIIbHBIC HOPMAaTUBHbIC MIPaBOBbIC aKTBhl, JETaTU3UPYIOIIHE
cootBeTcTBytOomMe mnosioxkeHuss 'K P®, He comepkar ompenencHus IMOHITHIO
roCyJapCTBEHHBIX U MYHULIMIIATbHBIX HYX]I.

Tak, cratbs 3 ®@enepanbHoro 3akoHa oT 05.04.2013 Ne 44-D3 (B penakiuu
ot 03.08.2018) «O koHTpakTHOM cucTeMe B cepe 3aKymnoK TOBapoOB, padoT, yCIyT
It oOecreueHus  TOCYJApCTBEHHBIX U MYHUIUMNAIBHBIX  HYXI»,
pEerjlaMeHTUPYIOIIasi OCHOBHBIE ONpENEICHUsl, MPUMEHSEMbIE B 3aKOHE, HE
YIOMHUHAET MOHSATHUS «TOCYAAPCTBEHHBIX U MYHUIUIIAILHEIX HYXKI» .

Onpenenenuss Ha3BaHHBIM IOHATHSAM JaBaJl JEUCTBYIOIIMWA paHee U
YTpaTUBLINN ceroAHs 3aKoHHYI0 cuiny Denepanbhbiii 3aKk0H 0T 21.07.2005 Ne 94-
@3 «O pa3menieHnn 3aKka30B Ha MOCTABKU TOBAPOB, BHIMOJIHEHUE PabOT, OKa3aHHE
YCIIYT ISl TOCYAApPCTBEHHBIX U MYHULIUTTAIBHBIX HYXK]I.

Tak, cormacHo m. 1 cratbu 3 yKa3aHHOTO 3aKOHA MOJ TOCYJapCTBEHHBIMU
HY>X/IaMU IOHUMAJIUCh 00ecTieUBaeMbI€ 3a CUET CPEACTB (PeaepaibHOrO OI0IKETa
i Or0/KeToB cyObekTOB PD M BHEOIO/HKETHBIX UCTOYHUKOB (PMHAHCHUPOBAHUS
notpedHocTn Poccuiickoit deneparu, rocy1apCTBEHHBIX 3aKa34UKOB B TOBapax,
paborax, yciayrax, HeOOXOAUMBIX Jisi OCYUIECTBICHUSI (QYHKUUA W TOJIHOMOYUN
Poccuiickoit ®denepanuu, rocylIapCTBEHHBIX 3aKa34MKOB (B TOM 4YHCIE A
peanuzauuMd  QeAepa’dbHbIX  IEJNEeBBIX ~ Mporpamm), s HUCHOJHEHUs
MEXIYHAPOJIHBIX 00s3aTeNbCTB Poccuiickoit ®denepanyd, B TOM 4YHUCIE s
peanu3aliu MEKrOoCy/IapCTBEHHBIX IIEJEBBIX MPOrpaMM, B KOTOPBIX YYacTBYET

Poccuiickass ®deneparus (peaepaibHbie HYXKIIBI), TM00 TOTPEOHOCTH CYOBEKTOB

ldenepansuerii 3akon ot 05.04.2013 Ne 44-®3 (pen. ot 28.03.2019) «O KOHTPAKTHO#H cHCTEME B
cdepe 3aKynoK TOBapoB, paboOT, yCIyr /g o0ecredeHnsl TOCYIapCTBEHHBIX U MYHHUIIMITAIbHBIX
Hyx1» // CIIC «Koncynprauktliroc2019».
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Poccuiickoit ®enepaiiuy, TOCyIapCTBEHHBIX 3aKa34YMKOB B TOBapax, padorax,
yclIyrax, He0OOXOIUMBIX ISl OCYIECTBICHUS (YHKIIUNA U MMOJTHOMOYHI CYOBEKTOB
Poccuniickoit ®@ezaepaiuu, rocyAapCTBEHHBIX 3aKa3uMKOB, B TOM YHUCJE IS
peanu3alnuy peruoHaNbHBIX LEIEBBIX TPOrpamMm (HyX bl CyObeKTOB PD).

CunpHOW CTOPOHOM YKa3aHHOTO OMpeeNieHusi, OECCIOPHO, ABISAETCS, BO-
NEPBbIX,  KIacCU(PUIIMPOBAHME  TOCYJAPCTBEHHBIX  HYXJ C  y4E€TOM
aIMUHUCTPATUBHO-TEPPUTOPHAIIBHOTO YCTPOWCTBA CTpaHbl Ha ¢eaepanbHbIe
HYXKJIBI U HYXIbl cyObekToB Poccuiickoit ®denepannu; BO-BTOPHIX, VYBs3Ka
rOCyJIapCTBEHHBIX HYXKJ C HCTOYHUKOM UX (pUHAHCHUpOBaHUS — (deaepabHbIM
O10/I’KETOM U OI0JIPKETOM CYyOBhEeKTOB PD.

B ocrankHOM K€ TMEpEeyYUCICHHE IMOCPEACTBOM OTKPBITOrO IEpPEYHs
pa3IMUHBIX HaIpaBlIeHWM oOecrmedyeHusi TeX CaMblX HYXJ (UCIOITHEHUE
MEXKIYHAPOJHBIX 0053aTENbCTB, (eAepalibHBIX M PETHOHAIBHBIX IIEJIEBBIX
POrpaMM | T.J1.) TOJBKO MEPErpyKaeT yKazaHHOE OIPEICIICHUE, YTO SBIISETCS €T0
OYEBUIHBIM HEJOCTATKOM.

CornacHo m. 2 crtaTbM 3 HAa3BAHHOIO 3aKOHA [0OJ, MYHUUHNAIbHBIMHU
HY)KJIaMH TIOHUMAJIUCh O00ECIeYMBaEeMbIe 32 CUET CPEICTB MECTHBIX OIO/KETOB U
BHEOIO/KETHBIX HCTOYHUKOB (DMHAHCUPOBAHUSI MOTPEOHOCTH MYHUIUMATBHBIX
oOpa3oBaHUl, MYHUIIMMAIBbHBIX 3aKa3uduKOB B TOBapax, paboTax, Yyciyrax,
HEOOXOJMMBIX JUISl PEIICHUS BOMPOCOB MECTHOTO 3HAYEHUS W OCYIECTBICHUS
OTHEJIbHBIX TOCYJAapCTBEHHBIX IMOJHOMOYMH, MNEPEJAaHHbIX OpraHaM MECTHOTO
camoyrmipaBiieHus1 ¢eepalbHBIMA  3aKOHaMH W (WJIM) 3aKOHaMH CyOBbEKTOB
Poccuiickoit @eneparuu, GyHKIUNA U TOJTHOMOYUN MYHUITUTIAILHBIX 3aKA3UUKOB.

VYkazaHHoe omnpeeneHre, Ha Halll B3TJIA/l, yIAYHEE, YEM JIETAIbHOE MOHSITHE
rOCYJIapCTBEHHBIX HYXK/, MOCKOJIbKY B HEro 3aKOHOJATeNb BKJIFOYHJI BOIPOCHI
MECTHOTO 3HAaY€HHUs] M  JICJICTUPOBAHHbIC MYHULMIAIUTETaAM  OTJICJIbHbBIC
rOCyJJapCTBEHHBIE TMOJHOMOYHS, KOTOPHIE M COCTAaBISIOT CYIIHOCTh MOHSITHUS
MECTHOTO CaMOYIIPaBJICHUS.

Takum oOpasom, cdepoil nOpuUMEHEHUs JOroBopa mojapsAa IS

TOCYIapCTBEHHBIX M MYHULMMNAIBHBIX HYXHI sBiIsgeTcs cdepa obecnedeHus
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(YIOBJIETBOPEHHUS) COOTBETCTBYIOIIMX TOCYAAPCTBEHHBIX W MYHMIIMIAIbHBIX
HyX1. C 3TOH LENbI0 U 3aKII0YAIOTCA paccMaTpUBaeMble TOCYAApCTBEHHBIE U
MYHULIUNATbHbIE KOHTPAKTBHI.

[To xapakrtepy (mpaBOBOMY CTaTyCy) CYOBEKTOB YyKa3aHHBIX MOJPSIHBIX
OTHOILIEHUI JOTOBOP MOJpsia JJIsi TOCYAapCTBEHHBIX W MYHUIUMIIAIBHBIX HYXI
npuMeHsieTcss B cepe  B3aUMOJCUCTBUS CTOPOH  TOCYAApPCTBEHHOTO U
MYHHUITUTIATPHOTO KOHTpPakTa. B 3TOM acmekre HEOOXOAMMO BBISICHUTH, KTO
BBICTYIIA€T CTOPOHAMU B YKA3aHHBIX KOHTPAKTaX.

[Tonoxenuss 'K P® Obutn mpuBefeHB B COOTBETCTBUE C 3aKYNMOYHBIM
3aKOHOAATEILCTBOM B 4YacTH HAMMEHOBAHUS CTOPOH TOCYJApPCTBEHHOTO U
MYHULIUNAIBHOTO KOHTpakTa. Tak, cOriacHO HOBOM penakuuu crtateu 764 I'K PO
CTOPOHAMH TOCYAapCTBEHHOTO0 KOHTPAKTA ABJISIOTCS TOCYaPCTBEHHBIC 3aKa3UUKH;
MYHULIMNIAIHLHOTO KOHTPAKTa - MyHUITUTIATbHBIE 3aKa3YMKHA COOTBETCTBEHHO.

I[Ipy 5TOM  TrOCYJapCTBEHHBIMM  33aKa3UMKaMH  MOTYT  BBICTyNaTh
rOCyJapCTBEHHBIE  OpTraHbl,  OpraHbl  YIpPaBICHHUS  TOCYAAPCTBEHHBIMU
BHEOIO/DKETHBIMU (POHJIaMHU, a TAK)K€ Ka3eHHBbIC YUPEKICHUS, UHBIC MOJIydaTesn
cpeacTs denepanbHOro OOMKETa, OF0HKETOB CyObekTOB Poccuiickoit deneparun.

MyHuIMNanbHBIMU 3aKa3YUKaMU COOTBETCTBEHHO MOTYT SIBJISITHCS OPTaHbl
MECTHOTO CaMOYTpABJICHUS, a TaKKE€ HWHbIC I[IOJy4YaTeld CPEACTB MECTHBIX
OI0JIPKETOB MPU pa3MEIISHUH 3aKa30B Ha BBIMOJHEHUE MOJAPSAIHBIX pabOT 3a cueT
OIO/KETHBIX CPEJICTB M BHEOIOIPKETHBIX NCTOYHUKOB (PMHAHCHUPOBAHUSI.

Takum oOpazoM, [OTOBOp TMOApsAAA HJsi PAacCMATPUBAEMBIX HYXKI B
3aBUCUMOCTH OT CYOBEKTHOI'O COCTaBa IMPUMEHSETCS B c(epe B3auMOJCUCTBUS
rOCYJJapCTBEHHBIX M MYHULIMNAIbHBIX 3aKAa3YMKOB M MOAPSAYMKOB. A yKa3aHHOE
B3aUMO/ICHCTBHUE Ha3BaHHBIX YYaCTHUKOB MOAPSITHBIX OTHOIIICHU I
OCYIIECTBJSIETCSI B paMKaX KOHTPAKTHOM CHUCTEMBI, pPErjiaMeHTUPOBAHHOMN
OJTHOMMEHHEBIM 3aKOHOM Ne 44-P73.

Tak, cormacHo m. 1 crarbu 3 yKa3aHHOTO 3aKOHAa KOHTpAKTHas CHUCTEMa B
chepe 3aKymok st 00eCTeueHUs] TOCYIapCTBEHHBIX M MYHUIIUMAIBHBIX HYX]

IPECTaBIsIeT CO0ON COBOKYMHOCTh YUYaCTHUKOB KOHTPAKTHOW CHCTEMBI B cepe
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3aKyNOK, KOTOPBIMU BBICTYNAIOT FOCYAAPCTBEHHbIE 1 MYHULIUITAJIBHBIE 3aKA3UHKH,
YYaCTHUKHU 3aKYNOK, B TOM YHUCIIC NPU3HAHHBIC MOAPSAYUKAMH, KOHTPOJIBHBIE
opranbl B cdepe 3aKyIloK, CIeUUaTu3UPOBAHHBIE OpraHU3alluu, OIepaTOPhI
AIEKTPOHHBIX IUIOIAJO0K U T ...

NMenHOo B cdepe KOHTPAKTHON CHCTEMBl MPHUMEHSETCS CETOMHS JOTOBOP
noApsiAa IJIA TOCYTAPCTBEHHBIX U MYHUIIUITIAJIbHBIX HYXK/I.

Ecnu roBoputh 00 001acTH MpUMEHEHUs! yKa3aHHOTO JOTOBOpa MOJpsIa B
3aBUCUMOCTH OT 3aKOHOJATEIbCTBA, KOTOPBIM OH PErJIaMEHTUPYETCA, TO
HEOOXOJMMO OTMETUTh, YTO Ha3BaHHBIA JIOTOBOpP TIpUMEHsieTCs B cdepe
peanu3alu rpaxaaHCKOro 3aKOHOJATeIbCTBAa (B 4acTHOCTH, yactu Bropoul 'K
P®) wu cnenuanbHOro 3aKOHOJATENIBCTBA, OCHOBY KOTOPOTO COCTABIISIET
®enepanbHbiil 3akoH OT 05.04.2013 Ne 44-®3 «O koHTpaKTHOU cucteme B cdepe
3aKyIOK TOBAapoB, paboOT, ycayr sl oOecleyeHusi TOCyAapCTBEHHBIX U
MYHULIUIAIbHBIX HY XK.

[logpsiguviku OYeHb 4YacTO [IJIi  BBINOJHEHUS pabOT MPUBJIEKAOT
cyonoapsmuukoB. [lpu 3TOM mpaBOBOW CTATyC TaKuX JHI], y4YacCTBYIOIIUX B
BBITIOJIHEHUU PpalbOT JIs TOCYNAapCTBEHHBIX WJIM MYHUIIMIAIBHBIX HYX]I,
3aKOHOAATENBCTBOM HE OIPEIEIIEH.

Oenepanbubiii  3akoH Ne 44-O3 He ycTraHaBIMBaeT TpeOOBaHUS K
CyOmnoJipsiTauKkam, IPUBJIECKAEMbIM MOAPSITYUKOM MPU UCTIOJIHEHUH JOTOBOPA, U HE
MPEIOCTABISACT IIPAaBO MX YCTAHOBJICHMS 3aKa3uukamM. B aedcTByrommx
HOPMATUBHO-TIPABOBBIX AKTAX HE PELIEH BOIPOC O TOM, BIPABE JU HOAPSIIIUK
nepeaaBaTh CyonoaApsIuYMKaM Becb 00beM padoT 1Mo AOrOBOPY MOJpsiAa.

Hekoropsie BOmpockl, BO3HUKAIONINE MPU MPUBICUCHUH CYOTOIPSAYUKOB,
pa3pemarTcs MNPaBONPUMEHUTEIIBHON MPAKTUKOM, OJHAKO W B 3TOM Cly4ae
BO3MOYKHBI MPOTUBOPEYHUA. B MpakTUKe OJHO3HAYHO HE OMPEAEIECHO, MOXET JIH

3dKa34YMK YCTAHABJIMBATL 3allpCT HA IPUBJICHCHUC CY6HOI[p$[I[‘—II/IKOB1. Taxxe He

Mocranosnenne TpuHAAUATOr0 apOUTPAXKHOTO ANeJUIAMORHOrO cyaa oT 11.06.2017 Ne 13ATI-
8710/2017 no neny Ne A56-75576/2016; Pemenne ®AC Poccun ot 20.10.2018 no memy Ne K-
1505/18 // CIIC «Koncynbrantllnmoc2019».
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pelieH BOMPOC O TOM, MOXKET JIM 3aKa3uhK YCTaHOBUTH TPEOOBAHHUSA O
HEOOXOIMMOCTH COTJIACOBAHMS ¢ HUM KaHIUIATYphl cyOmoapsaauukal,

BaxxHpIM TpeOOBaHHEM K IMOAPSIYUKAM SBISICTCS OTCYTCTBHE CBEICHUH O
HUX B pPeecTpe HETO0OPOCOBECTHBIX MOCTABIIMKOB. DTH CBEICHUS BKIIOYAIOTCS B
peecTp C TIENBI0 3allUThl WHTEPECOB HEOMPEIEIEHHOTO Kpyra 3aKa34hMKOB OT
y4acTHsl B 3aKyIIK€ HEJJ0OPOCOBECTHOTO IOCTABIIMKA, a TAKXKE B HEKOTOPOH Mepe
noOyXJIeHNEe KOHTPAreHTOB  3aKa3uWka K  HaJJIeKalleMy  HCIIOJTHCHHIO
00513aTENbCTB, BO3JIOKEHHBIX HA HETO TOCY1apCTBEHHBIM KOHTPAKTOM?,

YcTaHOBIIEHHE TaKOTO TPEOOBAHUS K CYONOAPSTYUKAM 3aKOHOIATEIHCTBOM
HE TIPEIYCMOTPEHO, YTO MOXKET BBI3BATh 3JOYIOTPEOJECHUS C WX CTOPOHBI.
HemoO6pocoBecTHBIM MOAPSIYMK, JAaHHBIE O KOTOPOM OBLIM BHECEHBI B peecTp
HEZIOOPOCOBECTHBIX ITOCTABITUKOB, MOXKET B JalbHEHIIEM YJacTBOBaTh B
WCITOJTHCHUH KOHTPAKTOB JPYTUX JIUIl. A C YI4ETOM TOTO, YTO B 3aKOHOJATEITHCTBE
OTCYTCTBYET 3alpeT Ha TIepeaady BCero ooObeMa pabdoT MO KOHTPAKTY
CyOIOAPSTYNKY, BIIOJHE PEaTbHOUN SBISICTCS CUTyarusi (OpMaabHOTO Y4acTHS B
3aKYIMOYHOM MpoIeaype JUIl 0€3 MEeIH CaMOCTOSITEILHOTO UCIIOJHEHHS J0TroBOpa,
a JINIIb C IEJIBI0 Mepe/iaTh BECh 00heM padoT HETOOPOCOBECTHOMY MOCTABIIMKY. B
TaKMX CiIy4dasx HE JOCTHTaeTCs I1eb CTHUMYJUPOBAHUS TOJAPSAYUKOB K
HaJJIeKaIeMy HUCIOJMHEHHIO 00s13aTeNbeTB. B pesynbrare paboThl 10 KOHTPAKTY
MOTYT OBITh BBITIOJTHEHBI C HAPYIIICHUEM TPEOOBaHMI K Ka4eCTBY U 00beMy padoT,
K CPOKY HCIIOJIHCHHS KOHTpPAKTa, ¢ APYTMMH HapylIeHUsSMH. BkiaroueHue ke B
peecTp HeTO0OpOCOBECTHBIX IIOCTABIIMKOB CBEICHUN O JmIe, (QopMalbHO
SIBJISFOIITUMCST  TIOIPSTYMKOM  TI0  JIOTOBOPY, HE TIOMENIaeT B JJaJIbHEHIIIEM
HEZIOOPOCOBECTHOMY  CYOTOJPSAYUKY TIOCPEJICTBOM  IPHUBICYCHUS HOBOTO
(GbOopMalbHOTO  yYaCTHUKA BBIMOJIHATH PabOThI IS TOCYJApCTBEHHBIX M

MYHUIUIIAIBHBIX HYX/I.

'Pemenne Apburpaxuoro cyma Bomrorpaackoit obmactu ot 26.06.2017 mo gemy Ne Al2-
10595/2017; Pemenne ®AC Poccum ot 31.03.2018 mo gmemy Ne K-526/18 1./ CIIC
«Koncynprantllnroc2019».

2Ypanenxo JI.A. IIpaBoBast mpupo/a peectpa HeJ0OPOCOBECTHEIX mocTaBmuKkos // FOpuct. 2017.
—Ne 25.-C. 22.
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Baxxnblii nepeyeHb TpeOOBaHMI K MOCTAaBIIMKAM MpPeaycMOTpeH B cT. 31
dbenepanbHoro 3akoHa Ne 44-D3, B 4aCTHOCTH, HEMPOBEICHNUE JTUKBHUIAINNA WU
OaHKpPOTCTBa, OTCYTCTBHE Yy PYKOBOAMTENSA, TJABHOIO OyXrajirepa M 4YJICHOB
KOJUIETMAJIBHOIO  OpraHa  YNpaBJI€HUsS CYAUMOCTEHd 32 HKOHOMHYECKHE
MPECTYIUICHUSI, OTCYTCTBHUE MEXKJIYy YYaCTHHMKOM 3aKylNOK U 3aKa34lMKOM
KOH(JIMKTa UHTEPECOB U T.]I.

Takue TpeOOBaHHWS TO3BOJSIIOT OTPAHUYUTH BO3MOXKHOCTH YYacTHS B
3aKyMKax JIMI, KOTOpble MOTYT NPUYMHUTh  3HAYUTENbHBIA  yIiepo
rOCyJapCTBEHHBIM WM MYHHUIMNAIbHBIM HHTepecaM. OJHAKO OTCYTCTBUE
noAOOHBIX TpeOOBaHUN K CyOMOApsIAYMKAM HE 3alUIIAET TOCYJApPCTBEHHBIX WU
MYHUITUTIATBHBIX 3aKa3YMKOB OT YKa3aHHBIX JIMI[ TMPU MPUBJICYCHUH HUX K
BBITIOJTHEHUIO KOHTPAaKTa Ha OCHOBE JIoroBopa cybmojpsiaa. HegoOpocoBecTtHOE
JIUII0, HE COOTBETCTRYIOIIEe TpeOoBaHusM cT. 31 deaepanbHoro 3akona Ne 44-D3,
TaK)K€ MOXET MPUBJICYh K YYaCTHIO B ayKIHOHE (HOPMAIBHOIO YYacCTHHKA, 3a
KOTOPOro OH OyJeT BBINOJHATH Bce paboThl. [lpu 3TOM 3aka3zuuk Oyner
MOJIBEPTHYT OOJBITUHCTBY PUCKOB, KOTOPBIE OH M30eral Mpy MOMOIIN YKa3aHHBIX
KPUTEPHUEB K MOAPSITIUKAM.

JIns ycTpaHeHUs yKa3aHHBIX PUCKOB MPEJiaraeTcs 3aKpenuTh MPaBHIO O
COOTBETCTBUHM  CYOINMOAPATYUKOB TpeOOBaHUSM, YCTaHOBJICHHBIM cT. 31
depnepanbHOro 3akoHa Ne 44-D3, a Takke TpeOOBaHUIO 00 OTCYTCTBUM CBEJCHUN O
HUX B pEEeCTpe HEAOOPOCOBECTHHIX IOCTABIIUKOB, €CJIM Takoe TpeOoBaHUE
MPEABSBICHO K MOAPSIUUKY.

Jlns Toro 4ToOBl yKa3aHHOE TMIPaBWJIO JICMCTBOBAJO B IIOJHOM Mepe,
HEOOXOJMMO TaKXKe 3aKpemuTh OOS3aHHOCTh TMOJPSAYMKA COTJIACOBHIBATH
KaHIUJATypy CYOMOJpSAYMKA C 3aKa3YMKOM C MPEJOCTABICHUEM MOCIEIHEMY
JIOKYMEHTOB, TTO3BOJISIONIUX IMPOBECTH MPOBEPKY MOTEHIMAIBLHOIO KaHAWAAaTa B
cyormoapsuuku. TONBKO B TaKOM ClIy4ae 3aKa3zyuK OyJeT MMETh BO3MOXHOCTH
IIPOBEPUTH COOTBETCTBHS TOTCHIIMAIILHOTO CYOTOIPSAYNKA BCEM MPEIbABISICMBIM

Tpe6OBaHI/I$IM ", B CJIydac HGO6XOI[I/IMOCTI/I, OTKa3aThb B €ro IpruBJICUCHHN.
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BBeneHne TakuxX ~ JIONOJIHUTENBHBIX IPAaBUJI  HECKOIBKO  YCIOXHUT
JEUCTBYIOIIYI0 KOHTPAKTYI0 CHCTEMY, HO IIPU 3TOM YCTPAaHUT BO3MOXKHOCTH

3H0yHOTp€6JI€HI/ISI CO CTOPOHBI HGI[O6pOCOBeCTHI>IX ITOCTAaBIIINKOB.
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3AKNHOYEHUE

['maBHBIM, ONpenesomM KPUTEPUEM 10TOBOpA MOAPsIAA SABJISIETCA TO, YTO
€ro YCJIOBHS JIOJDKHBI OBITh HAINpaBJIeHbl Ha OMNpeeeHUE MpaB U 00s3aHHOCTEM
KOHTpPareHToB B Ipollecce BbIMOJHEHUs paboT. Kpurepuit yHuKalibHOCTU
pe3yapTara paboT MOXKET OTCYTCTBOBAaTh, MOCKOJBKY JOTOBOP MOAPSIA MOMKET
OBITH HAIIpaBJICH U HA CO3/IaHUE BEIEH, ONPEAENISIEMbIX POJOBBIMU MPU3HAKAMHU.

Ha wnam B3rmsan, 3akoHOJaTellb HE KOHKPETEH B TEPMHUHAX, KOTOPbIC
KacarmTcs TMpeameTa AOTroBopa mnoapsana, Hanpumep B cratbe 702 'K POD
MPOIMKCAHO, YTO MPEIMET MOAPSIHOTO JOTOBOPAa, 3TO « paboTa M €€ KOHEUHbIN
pe3yapTar» , HO B JPYTUX CTaThsiX, TJ€ TOBOPUTCS O MOJPSANEC 3aTparuBaeTCs
TOJIbKO «pabdotay H.M.(cT.704 m 1 u cr. ct 708-710). [ns ycrpaHeHUs STHX
KOJUTU3UM HE0OX0AuMO opadoTaTh gaHHbIe cTaThu B 'K PO.

[Ipu 3akmroueHHH JOTOBOpA, OJHUM W3 BaKHEHUIIUX MOMEHTOB SIBJISIETCS
omnpejeneHue ero meHbl. CTOpOHBI MOTYT JOTOBOPUTHCS O 000U cymMMme, KOTopast
ux OyJIeT yAOBJIETBOPSIThH, UCXO/IS U3 MIPUHIIUAIIA CBOOO/IBI IOTOBOPA.

Jliist obecrieueHrs CBOMX PUCKOB, CTOPOHAM HEOOXOJIMMO MPEyCMaTPUBATh
B JIOTOBOpE (PMHAHCUPOBAHUE JTAHHBIX PA0OT MOATAMHO (PYKOBOJCTBYIOCH TEM, YTO
B JII000W MOMEHT, JIOTOBOP MOXKET ObITh PACTOPTHYT OJHOM U3 CTOPOH, U BTOpas
CTOpPOHA, Oy/Ib TO 3aKa3YUK WUIIU TOJIPSIIUK, MOKET TOHECTH YOBITKH.

B cBsi3u ¢ aTuM HeoOxoaumo aonoiHuth cT. 711 'K P® B 1. 3, rae cnenyet
yKa3aTh, 4TO «B ILIEJISIX HEMPEPHIBHOTO (PMHAHCUPOBAHUS CTPOUTEIIHCTBA, CTOPOHBI
o0s3aHBl MoANUCaTh IIaH (Tpaduk) MTPOU3BOACTBA PabOT, COBMEIICHHBINH C
1aHoM (rpaduKoM) GUHAHCUPOBAHUSY.

Ucxons w3 cyneOHON mpakTuku, cioxwuBiieiics B P®d, gacto mexmy
CTOPOHAMHU BO3HHMKAIOT PAa3HOTJIACHS Ha CTauu MpUEMKHU-cAaauu paboT. CtopoHa
JI0OPOCOBECTHO MCTIONHUBIIAS CBOU 00s3aTEILCTBA(TOIPSATINK), COCTABISAET aKT O
3aBepIIeHUd PadOT, KOTOPHIA BTOpas CTOPOHA(3aKa34MK) OTKA3bIBACTCSA €ro
MOJANKUCHIBATh, TAK KaK IMOCJE €ro MOJIMUCAHUS BO3HUKAET OOS3aHHOCTH MOJIHON

OIlIaThbl BBINMOJIHCHHBIX pa60T U apryMCHTHUPYCT 3TO BbIAYMAHHBIMH IIPpUYNHAMMH.
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Hcxons U3 3TOro CTOUT AOMOJHUTH CT. 720 U mponucarh, 4TO «3aKa3uyuK o0s3aH B
TE€YEHUU 5 HEW ¢ MOMEHTA MOJIYyYEHHUsS aKTa O MpUEMKe-crade paboT MOANHUCATH
ero, MO0 HampaBUTh BTOPOM CTOPOHE MOTHBUPOBAHHBIA OTKa3, MpU HE
BBITIOJTHEHUHU JTAHHBIX TPEOOBAHUM aKT CUMTAETCS MOAITUCAHHBIM. )

[lepcnieKTHBBI pa3BUTHUS TPAKIAHCKOTO 3aKOHOAATENIBCTBA, PETYJIUPYIOIIETO
NOAPSIAHBIE OTHOILICHHWS B YacTH 3allUThl TPAXKJAHCKUX IIpaB, BUIATCS B
paclIMpEeHnH CIOCOO0B BOCCTAHOBJIEHHS MpPaB, B IMOBBIIIEHUH HMYIIECTBEHHOU
OTBETCTBEHHOCTH B LEJSIX COOIIOACHUS JOTOBOPHOU JUCLIUILIIUHBI.

B cootBerctBuu ¢ 'K P®, noroBop ObITOBOrO MojApsia paccMaTpyuBaeTCs
KaK OTHAENBbHBIM BHUJ JOroBopa mnojapsna. B Hacrosmiee BpeMs OH HIMPOKO
UCIOJIB3YEeTCSl B TpaXIaHCKOM 000pOTE€ U HalleJeH Ha YIOBJIETBOPEHHUE
NOTPEOHOCTEN TpaXJAaH B MOJIYYEHUH PA3IMYHOTO poja MaTEepUabHBIX BELIEH U
OOBEKTOB.

[Io noroBopy CTPOMTENBHOTO MOApsAAa MNOAPATUUK O0s3yeTcss B
YCTAaHOBJICHHBIA ~ JOTOBOPOM  CpPOK IOCTPOMTh 1O 3aJaHHMI0  3aKa3yuKa
OTIpEJICTICHHBIA 0OBEKT JIMOO BHITIOJIHUTD UHBIE CTPOUTETBHBIE pa0OTHI, & 3aKa3UUK
00s13yeTCsl CO3/1aTh MOAPSAIYUKY HEOOXOIMMBbIE YCIOBUS ISl BHIMOJIHEHUs padorT,
INPUHATH UX PE3yIbTaT U YIUIATUTh 00yClIOBIEHHYIO Iieny 1.1 cT. 740 'K P®.

B wmemax coBepHIEHCTBOBaHUSI MEXaHU3Ma IPABOBOTO PETYIHPOBAHUS
JIOTOBOpA CTPOUTEIBHOTO MOApANa, MNpearaerca UenecooOpa3HbiM BHECTH
n3mMeHeHus B 11. 2 cT. 740 'K P®, no6GaBuB 10omoTHUTEILHBIN ab3a1l. B cumy dero
TEeKCT ab3ara JaHHOTO MYHKTa HW3Jlaraetrcs B cieayromed pegakuun: «OOBEKT
KalUTAJIbHOTO CTPOMUTENbCTBA — 3JaHUE, CTPOCHUE, COOPYKEHHE, a TaKKe
OOBEKTHI, CTPOUTEIBCTBO KOTOPHIX HE 3aBeplIEHO (OOBEKTHI HE3aBEPIIEHHOTO
CTPOUTEIBCTBA), 32 HUCKIIOYEHHUEM BPEMEHHBIX MOCTPOEK, KHMOCKOB, HABECOB M
JPYTUX MOJOOHBIX TOCTPOEK.

[IpenmMeroM  OoroBOopa  SABJSIETCS  BBINOJHEHHUE  MPOEKTUPOBIIMKOM
(u3bICKaTeeM) TPOEKTHBIX M (WJIM) H3BICKATEIbCKUX paldOoT, 3aBEpIIAOLIUXCS
COCTABJICHHEM TEXHUYECKOW JOKYMEHTAIlMM WJM MPEICTABICHUEM JaHHBIX O

npoBeJeHHbIX U3blckaHusax (1. 1 ct. 759 I'K).
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B kauectBe 3aka3uMKOB MOTYT BBICTYNaTh JIMIA, HYXXIAIOIIUECH B
pe3yabTarax MPOEKTHBIX M HU3BICKATEILCKUX pabdOT, YacTo HMMHU ObIBAIOT
NOAPSIYMKNA TI0 JIOTOBOPY CTPOMUTEIBHOrO moapsiaa. B poim mnoapsmaumka
(IpOEKTUPOBIINKA,  M3bICKATENsl)  MOTYT  BBICTyNaTh  JMIIb  JUlA -
NpeANPUHUMATENIH, UMEIOIINE CHECHUANbHYIO JIMIICH3UI0 Ha  BBIIIOJIHEHUE
oA00HBIX PabdoT.

JloroBop moApsiia AJii MYHMIIMNAIBHBIX M TOCYJApPCTBEHHBIX HYXKJ B
3aBUCHUMOCTH OT CYOBEKTHOT'O COCTaBa IPHUMEHSETCS B cepe B3auMOJCHCTBUS
rOCy/IapCTBEHHBIX W MYHHUIIMIAJIBbHBIX 3aKa3YHMKOB M IMOJPAIUYUKOB. A yKa3aHHOE
B3aHMOJICHCTBHE Ha3BaHHBIX YYaCTHUKOB MOAPSIAHBIX OTHOIIICHUH
OCYIIIECTBIISIETCS B paMKaX KOHTPAKTHONW CHCTEMBI, perjaMeHTUPOBAHHOM
OJTHOMMEHHEIM 3aKOHOM Ne 44-D3.

Tak, cormacHo n. 1 crarbm 3 yKa3aHHOrO 3aKOHAa KOHTpAaKTHas CHCTEMA B
chepe 3aKkyrnok st 00eCleUeHUs TOCYJIapCTBEHHBIX M MYHHUIIMIIAIBHBIX HYXK]I
MPECTABISAET COOOM COBOKYITHOCTh YYaCTHUKOB KOHTPAKTHOUN CHUCTEMBI B cdepe
3aKyIOK, KOTOPHIMH BBICTYHAIOT FOCYAaPCTBEHHBIC M MYHUITUITAJIbHBIE 3aKa3UMKH,
YYaCTHUKHM 3aKYNOK, B TOM YHCJIC MPU3HAHHbBIC MOJPSAIUYMKAMH, KOHTPOJIHHBIE
opranbl B c(depe 3aKynok, CHelUaTIu3UpOBaHHbIE OpraHu3allud, OMNepaTOpPhI
AJIEKTPOHHBIX TUIOMIAI0K U T.I.

NmenHo B cdepe KOHTPAKTHOW CHUCTEMbI MPUMEHSIETCS CETOJIHS JOTOBOP
MOJpsiJia Il TOCYAAPCTBEHHBIX U MYHUITUMTAIBHBIX HYX]I.

Ecnu roBoputh 00 00nacTy mpUMEHEHUST YKAa3aHHOTO JOTOBOpa MOApSIa B
3aBUCHUMOCTH OT 3aKOHOJIaTEJIbCTBA, KOTOPHIM OH pETJIaMEHTHPYETCs, TO
HEOOXOJMMO OTMETHTh, YTO Ha3BaHHBIM JOTOBOP IpUMEHsETCI B cdepe
peanuzaiuu TPaKJaHCKOTO 3aKOHOJaTeNbcTBa (B 4acTHOCTH, yacTu BTopoil ['K
P®) wu cnenmuanbHOro 3aKOHOJATENIBCTBA, OCHOBY KOTOPOTO COCTaBJISET
denepanpabiid 3akoH OT 05.04.2013 Ne 44-D3 «O KOHTpaKTHOU cHUcTeME B cdepe
3aKyNmOK TOBapoB, paboT, ycayr Uit oOecreyeHusl TOCYJapCTBEHHBIX U

MYHUIUIIAJIBHBIX HYXI.
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[IpoBeneHHOE B paMKax HACTOAIIECH BBITYCKHON KBaIu(UKAIMOHHOM
pabOThI UCCIIENOBAHUE MO3BOJIAET CENATh BHIBOJ, YTO JOTOBOP MOJpPsiAA SBISETCS
OJIHOM W3 HamOoJiee YacTO MCHOJIb3YEMbIX JOTOBOPOB B TPa)KJIaHCKOM IIpaBe.
MMeHHO 3TUM 00YCJIOBIEHO BHUMAaHHUE 3aKOHOJATENS K PEryJIUPYIOIIKUM JTaHHbBIN
BHJI JIOTOBOPA NPABOBBIM HOpPMaM, KOTOPBIE IOCTOSHHO COBEPIICHCTBYIOTCS WU
MOJEPHU3HPYIOTCS. TeM HE MeHee B TEOpUM Tpa)KAaHCKOro IIpaBa W IMpHU
3aKJIIOYEHMM [JIOTOBOpa NOJAPANA BO3HUKAET PSA JAUCKYCCHOHHBIX BOIIPOCOB,
CYILIECTBOBAHHE KOTOPBIX OKa3bIBa€T HETATHMBHOE BIIMSHHE HA IOAPSIHBIC
OTHOILIEHHS BBHUJIY HEOAHO3HAYHOCTU TOJIKOBAHUS HEKOTOPBIX IOHATHUA U HOPM.
Hekoropble u3 3TUx npoOieM ObUIM pacCMOTPEHbl B paMKaX BBITYCKHON
KBaJIM()MKALIMOHHOW paboThl, OJJHAKO JaJIbHENIIee U3yUYeHUe JOroBopa nojapsjaa u
YCTpaHEHHE TMpPOOEIOB B 3aKOHOJATEIbCTBE, PETYJIHUPYIOUIEM JaHHBIA BH]

JIOTOBOPHBIX OTHOIIIEHUI
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