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BBenenue

CeMbs 3aHHMaeT 0cob0oe MECTO cpelr OOIIECTBEHHBIX CTPYKTyp. MIMeHHO
ceMbsl 00€CIeuynBaeT BOCIIPOU3BOICTBO HOBBIX UJIEHOB 00IIECTBa, (popMUpoBaHUe
WX JIMYHOCTHU, MUPOBO33PEHUS U COLIMAIBHBIX KA4eCTB.

PernamenTarust OpadHo-CeMENHHBIX OTHOIICHUI HAIIPaBjeHA HA YKPETUICHHUE
WHCTUTYTa Opaka, 3alllUTy JleTed M MarepuHCTBA. B rinolanbHBIX MacmTabax
NPEANUCAHUST CEMEHHOI0 3aKOHOJATEIbCTBA HAIPABIEHbI Ha YTBEPKICHUE
HPABCTBEHHBIX YCTOEB, PEOJOJICHUE NETOMYJIISLINH, COLMAIN3ALNI0 JETEN.

Axmyanvnocmp UCcne006anus IIPOLIECCYANIBHBIX 0COOEHHOCTEM
pacTopkeHusi Opaka BO MHOIOM OMNpEIENISeTCs 3HAYUMOCTBbIO Opaka, Kak
COI[MAJIbHOTO UHCTUTYTA.

Pa3Boabl SBASIOTCA OJHMM W3 ONPEACNAIONMX (PAKTOPOB, KOTOPHIE
CHIXKAIOT JeMorpaduyeckre moKazaTenu 00 CTpaHbl, KpOME TOro, OHH
MOPOXKJAIOT  COUMAIIBHYI0  HANpPSOKEHHOCTh.  [IOCTOSIHHBIH ~ MOHUTOPHHT
JEHMCTBYIOLIErO 3aKOHOAATENIbCTBA B COBOKYITHOCTH C HAYYHBIMH TE€OPETUUECKUMHU
UCCIIEIOBAHUSIMU MO3BOJIAT MIPUBECTH MOJIOKEHHUS I'paxxnanckoro
nporneccyaibHoro kojaekca P® u CemeiiHoro kojekca PP B COOTBETCTBHE C
MPaKTUYECKUMHU MOTPEOHOCTAMH OOIIECTBA.

[Tonoxenuss  HbIHE  JCHCTBYIONIEH  HOPMATHBHO-TIPABOBOM  0asbl,
pErjlaMeHTUPYIOIIEH MOPSAIOK 3aKJIIOYEHHS, pacCTOPKEHHs] Opaka M COCTOSIHUS B
HEM, IOJIBEPralOTCsi CUCTEMAaTUYECKOMY TOJKOBAHUIO BBIMIECTOSIIIUMU CYIaMU,
4YTO CBUJAETEILCTBYET 00 MX HecoBepiueHcTBe. Cama mpoueaypa pacTOpKEeHHUs
Opaka M pas3pellieHUs CBS3aHHBIX C HUM CIIOPOB, HECMOTpPSI Ha KaXKYIIYIOCS, Ha
MEePBbIN B3IJISII IPOCTOTY, BHI3BIBAET HA MPAKTUKE 3HAYUTEIbHBIC TPYIHOCTH.

Crenenb Hay4yHOH pa3pabOTAaHHOCTU TeMbl HcclieqoBanusi. Hecmotps Ha To,
YTO TPABOBBIE M3BICKAHUS B O0JACTH M3YyUYCHHUS CAMBIX Pa3JIMUYHBIX WHCTUTYTOB
IrPaXKJIAHCKOTO  Mpoliecca MOJYYWIM  JOCTATOYHOE  paclpOCTpaHEHHE B
OTEUECTBEHHON HayKe, OCOOCHHOCTU CYAOINPOU3BOJCTBA IO JeJIaM O CEeMEHHBIX
MPABOOTHOIICHUSIX U 5 CBS3aHHBIX C HUMHU CIIOPOB B MOCTCOBETCKUU NMEPUOJ] HE

ABJIAJIACH IIPECAMCTOM OTACIIBHOI'O HAYYHOTI'O UCCIICAOBAHUA.
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Pa3znuuHble acneKkThl MOCTaBICHHOW MPOOJIEMbI pacCMaTpUBAIUCH B paboTax
C.H. bypoga, P.E. I'ykacsna, O.A. Ka6smmesa, W.I1. Kopxkakosa, I'.K. Mareesa,
H.UN. TIlpoxomkunoir, T.M. IlenkoBot u ap. OpagHako OOJBIIMHCTBO
IPOLIECCYATUCTOB, B CBOUX MCCIIEIOBAHUAX JIEJIAdN AKUEHT Ha COLMOJIOTHYECKYIO
CTOPOHY OpayHBIX OTHOIICHHM, JHOO IOCBSIIAIN CBOE€ H3YYCHHE KaKOM-THMO0
Y3KOM TEMATHUKE.

Hayunple  pa®oThl,  TIOCBSIIEHHBIE  HEMOCPEACTBEHHO  BOIMPOCAM
pacTopkeHus Opaka, ObLIM MPOBEACHBI B JIOCTATOYHO OTPAHUYEHHBIX paMkax. B
HAy4YHBIX pab0TaX TaKMX U3BECTHBIX poccuiickux yueHbix kak O.}0. Unbuna, O.0.
KocoBa, A.M. HeuaeBa u Jip. BOIIPOCHI pacTOp>KEHUs Opaka OCBEIIAIKUCH JUIIh KaK
COITYTCTBYIOIIME, & MPOIECCyalIbHbIE MPOOJIEMBI, CBSI3aHHBIE C UX pa3pelICHUEM,
TOIBKO (HOPMYJIHPOBAINCH U HE MOJYUMJIM JOKHOM pa3paboTku. OTCYyTCTBYIOT
crenuaibHble MOHOrpaUyecKhe uccienoBaHus B cdepe 0003HAYEHHOM
POOJIEMBI.

Ha ceroansmiHuil J€Hb B COBPEMEHHOM HAyKe TPa)kIaHCKOrO Ipolecca
npo0semMa ceMeUHBIX MPAaBOOTHOIICHUN U CBS3aHHBIX C HUM CIIOPOB M3YYEHBI HE
JIOCTaTOYHO TIOJIHO, a MPOliecCyalbHbIe OCOOEHHOCTH pacTopKeHusl Opaka, Kak Ha
KOKJIOW CTaJuu TPaKIAaHCKOro Mpoliecca, TakKk M B COBOKYIHOCTH, HE OBLIU
MPEAMETOM CHEIHAIbHOIO0 HAy4YHOTO wuccienoBanus. JlaHHoe 00CTOSTETHCTBO
00yCJIOBHJIO BBIOOP TEMBI UCCIAEAOBaHMS, O3BOIMIO CHOPMYITUPOBATH €T0 3aa4H
1 0003HAYUTH 11€JTh HAYYHOTO aHaJIN3a.

Ileny nacmosaweii padomst COCTOUT B BBIBICHHH Ha OCHOBE
KOMIUIEKCHOTO M3Y4YE€HHUs COBPEMEHHBIX MPOOJIEM CYIONMPOU3BOJICTBA MO JI€JIaM O
CEMEHHBIX  TMPABOOTHOIICHUSAX, CBSI3aHHBIX C  pacTOpKeHHEeM  Opaxa,
MPOIIECCyaTbHBIX OCOOCHHOCTEM PacCMOTPEHUS CyACOHBIX JIe]I JaHHOW KaTeropuu
JUTSL ONITUMH3AIMU TIPABOBOTO PETYJIUPOBAHMS CYIONPOM3BOJCTBA IO JTaHHBIM
JenaM; BBIPAOOTKE TEOPETUYECKHX OCHOB YKA3aHHOTO CYJIOMPOU3BOJACTBA U
HAyYHO-TIPAKTUYCCKUX HMHHIIMATHB I10 COBEPIICHCTBOBAHHMIO 3aKOHOAATCIIBHON
0a3pl W OO0JeryeHus: WCIOJB30BAHUS 3aKOHOMATENbHBIX HOBEIUT B 00JacTH

OpaKopa3BOIHBIX MPOIIECCOB B MPABONPUMEHUTEIHLHOMN NEITEIEHOCTH CYIOB.



3aoauu uccnedosanus:

- PaccMOTpeTh XapakTEpUCTHKY CEMEWHBIX MPAaBOOTHOLIEHUN MO OOBEKTY,
CyOBEKTY U COJIEPKAHUIO

- M3yunTh Ipu3HAKyU U BUABI CEMENHBIX IPABOOTHOILICHUN

- PaccmoTpeTs BUIBI CeMEMHBIX CLIOPOB M (POPMBI MX 3aIIUTHI

- IIpoananu3upoBaTh MpoOJIEMbl PACCMOTPEHHUSI CIIOPOB, BBHITEKAIOIINX M3
OpadyHO-CEeMENHBIX OTHOIICHUM

- OueHuTs cnenuuKy U BUABI PACCMOTPEHUS CyAaMHu OTIEIbHBIX CIIOPOB,
CBSI3aHHBIX C PACTOPKEHHEM Opaka

- ITlpoananu3upoBaTh OCOOEHHOCTHM HCHOJHEHHSA PEUIEHUH MO JAejlaM O
CIIOpax, BO3HUKAIOIIMX MIPU PACTOP>KEHUU Opaka

Obvekmom ouccepmayuoHHO20 UCCAE006AHUA SIBISIIOTCS OOIECTBEHHBIE
OTHOILICHMS, KOTOPbhI€ BO3HHUKAIOT, TpaHCHOPMUPYIOTCS, TMPEKPAIIAIOTCI B
IIPOLIECCE PACCMOTPEHUA U Pa3pELICHHs CYAOM IO CYIIECTBY J€JI O CEMEHHBIX
MPABOOTHOIICHUSAX W CBS3aHHBIX C TAaKUMHU JI€JITaMU CIIOPOB, MpoIlecCyaibHas
JEATEIIbHOCTh CyJla P PACCMOTPEHUHN YKA3aHHOW KaTErOpUHU JIET.

Ilpeomemom uccnedosanusn BHICTyNUIA CUCTEMAa HOPMATHUBHO-IPABOBBIX
aKTOB, OINpPEAEIAIONINX MPOLECCYAIbHBIN MOPSAOK pacTop:KeHus Opaka B cyje,
TEOPETUUYECKHE Pa3pabOTKU 00 OCOOCHHOCTSIX PACCMOTPEHUS M pa3pelieHus
CyJaMHd Jell O pacTOpXKEHUU Opaka M CBS3aHHBIX C HHUM CIIOpPOB, OOLIUE
3aKOHOMEPHOCTH  pPa3BUTUS KakK (deaepalibHOro, TaK UM PETHOHAJIBHOTO
3aKOHOJIATEIhCTBA B JJAHHOM 00JIaCTH, a TakKe Cy/IeOHOM MpaKTUKH IO Jejam
YKa3aHHOW KaTErOpHH.

Memooonozuueckyo 0CHOBY UCC1e006AHUA COCTABIISIOT OOITUE TPUHITUIIHI
M METOJbl Hay4yHOro mo3HaHus. B pabotre wucnonw3dyercs, BO-TIEPBHIX,
OOllleHAYYHBbIN JHUAIEKTUYECKUM METOJ] TO3HAHWsA, TO3BOJSIOMINN H30eKaTh
CBEJICHMSI HAy4YHBIX MCCIEAOBAHUA K KOMMEHTHPOBAHUIO JICHCTBYIOIIETO
3aKOHOJATELCTBA U MPAKTUKU €T0 TPUMEHECHHS.

C ero mOMOIIBIO TPOBOJUTCS aHANU3 TMOJIE3HOCTU H IPHEKTUBHOCTH

rpaxaaHCKoro MpouecCCyajbHOTO HHCTUTYTa B KOHerTHOfI obmacTn



OOIIIECTBEHHON  JKW3HM, MPOTHO3UPOBAHUE  MOCJIEACTBUI  IUIAHUPYEMbIX
npeoOpazoBanuil. Bo-BTOpBIX, METOA COLMO-KYJIbTYPHOTO aHalu3a, KOTOPBIN
MO3BOJIMJI HUCCJIENOBAaTh MPOOJIEMY C Ppa3IMYHBIX CTOPOH. YKa3aHHBIA METO]
MO3BOJISICT  WCIOJIb30BaTh B apryMEHTallUd HE  TOJNBKO  IOPUAMYCCKUI
WHCTPYMEHTAPHUH, HO U JOCTIKECHUSI CMEKHBIX OTpaciiel IOpUINICCKOTO 3SHAHMSI.

C mpakTU4YecKOM CTOPOHBI TNPUMEHEHHE JTOT0 METOJa IO3BOJIIET
YYUTHIBATh HE TOJHKO CYry0O MpaBOBBIC aCIEKTHI 3aKOHOAATEIILHBIX HOBAIWMA, HO
U TOCTEACTBUSL X BHEJPEHUS B MPABOBOM M COIMATIBHON MOJIUTUKE TOCYJapCTBa,
a Takke U OOIECTBeHHON >u3HU B 1eaoM. COOCTBEHHO IOPUIUYECKUMHU
METO/JaMH, WCIOJB3YEMBIMH B JIAaHHOM JIHUCCEPTAIlMOHHOM HCCIICIOBAHUH,
ABJIAIOTCS  (DOPMATBHO-JOTMATUYECKUM, HCTOPUKO-TIPABOBOM W CpPaBHUTEIHHO-
MpaBOBOW aHaMM3bl. K YHCITy CHENHATIbHBIX METOJOB TO3HAHUS Pa3TUIHBIX
TPAKIAHCKUX TPOIECCYaTbHBIX HWHCTUTYTOB OTHOCHUTCS METOJ aHaiW3a u
0000111eHUs CYZIcOHON MTPAKTUKH.

B Hacrosmelr auccepTalmoHHON paboTe MOTHUBHPOBAHHUE JOBOJAOB U
000CHOBaHUE BBIBOJIOB, K KOTOPHIM TMPUXOJUT aBTOP MCCIEIOBAHUA B XOJE
MPOJICIAHHOW PabOTHI, MPOBOJUTCS Ha OCHOBE 000OIEHUS CyneOHOM MPaKTHKU
PETHOHATBLHON Cy/IeOHON CHCTEMBI, IITMPOKO HCIOIL3YIOTCS JaHHBIC CTATHCTHKH,
KaK OTEYECTBEHHBIX CYJOB OOIIEH IOPUCIUKIINK, TaK U 3apyOEKHBIX OPraHOB IO
OTHPABJICHUIO MPABOCYIHS.

Cneyughuka nanHON THCCEPTAIMOHHOW paOOThI OMpeseseHa, BO-TEPBBIX,
MHOT000pa3reM METOJIOB UCCIEAOBaHUS, HEKOTOPHIE U3 KOTOPBIX TPAJUIIUOHHO
MPUMEHSIOTCS B JPYTMX HayKaX, a B TPaXTAaHCKOM TMPOIECCYaTbHOM aHaJIM3e
WCITIOJIB3YIOTCS BIIEPBBIE; BO-BTOPBIX, TEMOU HCCIICIOBAHUS.

Teopemuueckasa ocnoea uccied06anus.

KommiekcHplli XapakTep ucciaeayeMou mpoOjeMbl 00yCIIOBHII oOpalieHue
HE TOJBKO K paboTaM MpPOIECCYaTMCTOB, HO W YYEHBIX JPYTrUX OTpaciei
Iopuaudeckoil Hayku. Tak, TeopeTHueckyro 0a3y HCCIEIOBaHUS COCTAaBJISIOT
paboThI Takux aBTOPOB: m3gaHHbIe B XIX — Havane XX Beka — JI. AzapeBuu, M.D.

Bnanumupckuii-bynanos, U.B. I'eccen, C. I'puropoBckuii, A. 3aBbsuioB, A.W.



3aropoBckuii, M. KpacHoxxensb, A. Oneapuii, JI.II. Pomxkosckuit, A.Jl. Ciocooun
u ap.; uznanaeie B XX u XXI Bekax — C.H. Byposa, E.M. Bopoxeiikun, B.IL
['pubanos, P.E. I'ykacsu, M.A.

Hopmamuenyrlo ocnogy ucciedoeanus  COCTABIKIET  JEUCTBYIOIIECE
TPAXIAHCKOE IMPOLECCYAIbHOE 3aKOHOJATENIbCTBO, KOTOPOE M3Yy4dyaeTCsi B
CpaBHEHUH, BO-TIEPBbIX, C OTEUECTBEHHON HOPMATUBHO-TIPABOBOM 0a30i MPEXKHUX
JIET, @ BO- BTOPBIX, C 3apyOECKHBIM 3aKOHO/IATEIILCTBOM Ha COBPEMEHHOM JTaIle €ro
GyHKIMOHUPOBAHMUS.

Kpome TOro, mupoko HCHONB3yeTCs IEHUCTBYIONIEE 3aKOHOIATEIbCTBO,
MOJIO’KEHHSI U BBIBOJIBI JIUCCEPTAIIMU OCHOBaHbI Ha u3yueHun Konctutyuuu PO,
CewmeiiHoro koaekca P®, ['paxxmanckoro mporeccyanbHoro koaekca PO u uHbIX
HOPMAaTUBHBIX aKTOB.

ImMnupuueckyr) 0CHO8y UcCC1e006aHuA COCTABISIOT MO3ULIMN BepXxoBHOTO
Cyna PO, BrickazaHHbIE UM B OMYOJIMKOBAHHBIX OMPENCICHUAX U TOCTAHOBICHUSIX
[InenymoB, cyneOHas mpakThka MUPOBBIX cyaei r. CapatoBa u CapaTOBCKOM
obOnacTtu, 3apyOexHblii cyneOHbiii onbIT ['epmanun u CIIA no paszpemienuro
KOHKPETHBIX CIIOPOB MO UHTEPECYIOLIEN KaTEropuu Je.

Kpome TOro, mnpakTHYECKyl0 OCHOBY HAacTOsIIeH paboThl COCTaBUJIA
cynebnas npaktuka Koncrurynuonnoro Cyna Poccuiickoit denepanuu, a Takxke
CTATUCTUYECKHUE JaHHBIE, Kacaroluecs cy1e0HON AesTETbHOCTH B 1IEJIOM.

Hayunasa nosusna ouccepmauuu. Jlannas pabora sBIsSeTCS NEPBBIM Ha
COBPEMEHHOM  JTame  pa3BUTHUS  3aKOHOJATEIhCTBA  MOHOTpaduuecKum
UCCIIEIOBAHUEM, B KOTOPOM OMPEENIeHbl OCOOCHHOCTH CYAOMPOU3BOJICTBA IO
JieJlaM O CEMEWHBIX TPABOOTHOIICHUSX U CMEXKHBIX C HUMU CIIOPOB.

ABTOpPOM BBISBJIICHBI U HCCIIEIOBAHBI MPOIECCyalbHbIE OCOOEHHOCTH,
XapakTepHbIC IJI1 KaXIO0W cTaauu CcyaeOHOro paszOuparenbCcTBa IO JiejiaM O
pacTOpKEHUU Opaka W CBSI3aHHBIX C HUM CIIOPOB, BHECEHBI MPEJIOKEHHUS TI0
W3MEHEGHUI0O M Pa3BUTUIO JEHUCTBYIOIIEIO 3aKOHOJATENIhCTBA B  00JACTU

pEryJIMpOBaHUS pACCMATPUBAEMON KaTETOpHUH JIEII.



Ha  ocHOBE  NpPOBENEHHBIX  TEOPETUUYECKHX  HCCIENOBAaHUH  C
MCITOJIb30BAaHUEM PA3HOOOPA3HBIX METOJ0B HAYYHOT'O aHAJIU3a BIEPBBIE OIPOOHO
PACKpBIT MOPSAAOK CYAONPOU3BOACTBA IO COOTBETCTBYIOIIEH KATErOPUU JE.

Teopemuueckasn u npaKmu4ecKas 3HAYUMOCHL UCCAEO06AHUA.
Teopemuueckasa 3Ha4UMOCMb UCCIIETOBAHUSA COCTOUT B TOM, YTO B JUCCEPTALUH
MOJIYYMJIA PA3BUTHE TEOPETUUYECKUE aCIMEKThl OCOOCHHOCTEM pPaccMOTpPEHUs
TPAXJAHCKUX J€JI, BBITCKAIOIIMX W3 CEMEUHBIX MNPaBOOTHOLICHUH. PackpbITo
coJiepkKaHUe BUIAOB U (POPM CEMEHHBIX MPaBOOTHOIICHHM, MPU3HAKOB M BHJIOB
CEMEMHBIX MPAaBOOTHOLLEHUH, BUIOB CEMEMHBIX CIIOPOB U (POPM MX 3aLUTHI

lIpaxmuueckas 3uayumocms UCCIAENOBAHUA COCTOUT B TOM, YTO HA OCHOBE
HAyyHOro aHajau3a M30paHHOM TeMbl AMCCEepTalMU pa3paboTaHbl KOHKPETHbHIE
NPEVIOKEHUSI W PEKOMEHJAMM 110  COBEPIICHCTBOBAHHUIO  IPOLIEIYPHI
pacTop:keHusi Opaka, KOTOpbIe TMO3BOJISIT C OJHOM CTOPOHBI, elie Oosee
3¢ (EeKTUBHO 3alUTUTh IpaBa CYNpPYroB M JETe NpU pacTopKeHHH Opaka,
caenarh cyaeOHyto mpoieaypy oosnee 3p(heKTUBHOM ¢ TOUKHU 3PEHUS BO3MOXKHOTO
OPUMHUPEHUS] CYNpPYroB M COXpPaHEHHUS CEMbH, B KakoW-TO Mepe Oyxaer
C0CcOOCTBOBAaTh YMEHBUICHUIO KOJUYECTBA Pa3BOIOB, U B TO e BpeMs MO3BOJIUT
3HAYMTENBHO CHU3UTh HArPy3Ky Ha CyJeMCKHM anmnapaT. Marepuansl 1uccepraiuu
MOTYT OBITh TaK)X€ UCIIOJIb30BAHbI IPU YTEHUH Kypca JIEKUUH MO TpakJaHCKOMY U
CEMEWHOMY IIpPaBy.
Ilonoosicenus, goinoCuMbIE HA 3AUUMY.
1. CemeliHble MNpPaBOOTHOLIEHHS] — 3TO Pa3HOBUAHOCTh COLMAIBHOIO

B3aMMOJICHCTBUS, OPUEHTHUPOBAHHOTO HA Y3KMM Kpyr Joacil. Bo3HukaroT

OHM KaK B MEXJIMYHOCTHOM OOIIEHUH, TaK U B OTHOLICHUH OOBEKTOB

coOcTBeHHOCTU. [IpaBOBbIE OTHOIIEHUS BHYTPU CEMbU 00JIAAIOT PSAIOM

crienuPpuIecKrXx 0COOCHHOCTEH, BBIACISIONINX UX U3 00IIEH KaTeropuu.
2. 3aKOHOAATENBCTBO HE MOJpPa3yMeBaeT CTPOro (HOPMYIMPOBKU CEMEIHBIX
npaBooTHoueHuil. [Tonstre gaHHONM (POpPMBI B3aUMOACHCTBUS ONpEEsITCS

Ha OCHOBC HNOPpHINYCCKHX HOPM. I[Io HuM ceMeliHbIe IIPaBOOTHOIICHHA



OMPENENSIOT KaK 4YacThb OOIIECTBEHHBIX OTHOIIECHUH, (HOPMHUPYEMBIX B
paMkax Opaka WM ornpeeaeHHoN (OpMbI pOJICTBA.

CopnepkaHue CeMEWHBIX MPABOOTHOLIECHUN OMNpeNessieTcss MpaBaMu U
0OSI3aHHOCTSIMH MX CyOBEKTOB. B JaHHOM KOHTEKCTE BBIIEISIOT MOHATHSA
PaBOCIIOCOOHOCTH U JieecriocoOHOCTH. CeMeHON MpaBOCIOCOOHOCTHIO
oOnajaeT KaXIbld YJIeH CeMbH B CHIY IOPUJIMYECKUX  aKTOB,
o0ecreunBalOIIUX €ro mpaBa ¢ poxkaeHus. OIHAKO 10 OIpeneIeHHOrO
BO3pacTa IMPaBOCHOCOOHOCTh  MPEACTABISECTCS WHBIMU  JIMI[AMU  —
POIUTENSIMU, OTIEKYHAMU, OpraHaMH OIEKH.

CemelHBIE CIIOPBI — 3TO PA3HOIIIACHS MEXKIY MYXKEM M KEHOM, KOTOPBIE
BO3HUKAIOT B Ipolecce Opakopa3BofgHoro rmpoiecca. OHU OXBaThIBAIOT
MHOTO BONPOCOB, KOTOpPBIE JIOJDKHBI pEHIaThCs IOPUAMYECKUM IIyTEM,
MpaBUIbHO H B3BelICHO. CeMEeHHbIE CHOpbl OYEHb PEAKO PEIIATCA
MUPHBIM ITyTeM, 0€3 y4acTusi CyJeOHBIX UCTIOJHUTENICH, TaK KaK CBSI3aHbI C
pa3ienoM JBMXKMMOTO M HEABMKMMOIO MMYILECTBA, MPAB HA BIIAJICHUE U
BO3MOXKHOCTBIO  BOCIHUTBHIBaTh jAere. (CeMmelHble CIOpbl, KOTOPBIE
pemamTcss B CyleOHOM TOpSAKE, JOJKHBI BECTHUCh CIEUUATHCTOM
IOpUJIMYECKOTO TPOQuUsi, KOTOPHIA OTIMYHO BiajeeT 0a30il ceMeWHOro
npaBa M YMEJIO NPEACTABUT BO3HUKIIME CHOphl B cynae. CeMeilHbie
npo0JeMbl HMYIIECTBEHHOTO M HEUMYILECTBEHHOTO XapakTepa MOTYT,
TaKXKe, peuiarcs 1Mo A00poBoJibHOMY corjacuio. K cemeliHbIM criopam,
KOTOpBIE€ BBITEKAIOT M3 OpayHbIX OTHOLIEHUN CYNpPYroB, OTHOCAT pa3BoOf,
paszen UMyliecTBa, Mpu3HaHue Opaka (PUKTUBHBIM, CIIOPbl B COOTBETCTBUU
c OpayHbIMH KOHTpakTamMu U JApyrue OpadyHo-ceMmeliHpie cropbl. K
CEMEHHBIM CIOpaM, KOTOpbI€ BO3HHUKAIOT B MPOLIECCE B3aMMOOTHOIICHHIM
poautens U pedeHKa, OTHOCST CIOpPhI, CBSI3aHHBIE C BBIILJIATON aJIUMEHTOB,
npoOJeMbl, CBSI3aHHBIE C JIMIICHWEM TMIpaB pOJUTENICH BOCIUTHIBATH
pebeHka, cropbl MO MOBOJY YCTaHOBJIEHHS OTIOBCTBA WJIM MaTepUHCTBA,
Clly4au, KOTOpbIE€ CBSI3aHBI C OCIIApPUBAHHWEM OTIIOBCTBA WJIM MATEPUHCTBA,

CIIOpHI, CBSI3aHHBIE ¢ OTOOpaHHeM peOeHKa OT OTIa U MaTepu 0e3 JHIICHUS
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MOCJEAHUX TMpaB Ha peOEHKa, CIOpbI, CBS3aHHBIE C OINpeaeIeHUEM
YYaCTHUKOB, KOTOpbIE OyAyT MPUHUMATh YYacTUE B BOCIHUTAHUU PEOCHKA,
BOCCTAHOBJICHUE TIpaB POAUTENEM M TIPOLECC YCBIHOBICHUS WIIH
yaouepenus. K Apyrum rpaxx1aHCKuM criopaM OTHOCSIT CIIOPHI, CBSI3aHHBIE C
ornpeaeneHueM oOIIeHusl ¢ peOeHkoM 0alyIiek U JenylieK U B3bICKaHHE
QJTMMEHTOB C HUX U ¢ BHYKOB, OpaTheB U CECTEP.

[IponieccyanbHble OCOOCHHOCTH PACCMOTPEHHSI CIIOPOB, CBSI3AHHBIX C
3aIUTON TMpaBa M UHTEPECOB HECOBEPIICHHOJIETHUX JeTeld 00YCIOBJIEHBI
HEO0OXOIMMOCThIO 00€CTICUCHUS HOPMAJIbHBIX YCIOBUM KU3HU JCTEH IOCIe
pactopkeHuss Opaka pOJMTENIEM W 3aKIIOYarOTCS B BO3MOXHOCTH CyJa
BBINTH 3a TIpefeibl 3asgBICHHBIX TpeOOBaHWM, HaAMpuUMep, CyA IO
COOCTBEHHOW WHUIIMATHUBE BIPABE PACCMOTPETh M Pa3pelIUTh BOMPOCHI O
pa3Mepe aTMMEHTHBIX TUIaTeXel, mopsike oOIIeHus ¢ peOCHKOM U TIp.
OTHOCUTENTLHO OCOOCHHOCTEH pPAcCMOTPEHHUSI W Pa3pelICHHS CIIOPOB,
BBITCKAIOIINX W3 MMYIIECTBEHHBIX IPABOOTHOLICHUM, YKAXKEM, 4YTO, KakK
MPaBWJIO, MCKK O pas3leie COBMECTHO  HAKUTOINO  HMMYIIECTBA
paccMaTpUBaKOTCS B CyJlie, INPHUHABIIEM HWCK O Pa3BOJAE; NpPU pasleie
COBMECTHO HAXXUTOTO MMYIIECTBA JOJDKHBI YUYHUTHIBATHCS HWHTEPECHI
HECOBEPIIICHHOJIETHUX JICTeH; CyAbs OOsS3aH ONpPENCIUTh BCE OOBEKTHI,
BXOJIAIIIME B COCTAaB HWMYILIECTBA, MOJJICKAIIETO pa3Aeiny, U TMOJYYUTh
MIPaBOYCTAHOBJIMBAIONINME WJIM WHBIE JIOKYMEHTBI, TIOATBEpKaaroniue ¢GakT
MPUOOPETEHUSI WMYIIECTBA B TIEPHOJ Opaka;, IO HCKaM, COJACPKAIIUM
TpeOOBaHUSI O pa3zesie COBMECTHO HAXKUTOTO CYIIPyraMu UMYIIECTBa MOXKET
OBITH 3aKJIFOYCHO MHUPOBOE COTJIAIICHUE.

AHaM3 TPOUEAYypbl PACTOpPKEHUsT Opaka BBISIBIJI MHOTOYHCIICHHBIC
nporeccyaibHble OCOOCHHOCTH PACCMOTPEHHUSI JTaHHOW KaTeropuu e,
KOTOpBIE HYXKJAIOTCS B BBIJICJICHUM M 3aKOHOJATEIBHOM 3aKPEIUICHUU B
BUAE OTHeNbHOW camocTositenbHOM riaBel [TIK PO «IIpousBoacTBo mo
JeJaM O pacTOp)KeHHH Opaka M CBS3aHHBIX C HHUM CIIOPOB», TJ€ JTOJDKHBI

MOJIYYHTh 3aKpeTICHUE: MOPSIIOK MOJa4uH 3asBJICHUS O PACTOPKEHUU OpaKa;
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00s13aTeNbHBIA TOCYIEOHBINA MOPSIOK PACCMOTPEHUSI CIIOPOB; OCOOEHHOCTH

MOJATOTOBKH JI€] K CyJ€OHOMY pa3OHUpaTenbCTBY; NOPAIOK pACCMOTPEHMS U

paspenieHus 3asiBJICHHBIX TPeOOBaHUN O paCTOPKEHUH Opaka U CBSI3aHHBIX C

HUM CIIOpPOB; YTPOIIECHHBIA TMOPSIOK PacTOpPXKEeHUs Opaka MpH HATUYUU

HECOBEPILICHHOJETHUX NE€TEW M COTJIAICHUs POJIUTENIEW IO BOIPOCAM HX

JalbHEHIIero TPOXUBAHUS M COJIEpKaHUS; OCOOCHHOCTH CyIeOHOTO

pEILICHHUS.

Anpobayus pe3y1bmamog mazucmepcKo20 uccied06aHus.

Pe3ynbTaThl MarucTepckoro MCCieI0BaHUs MPOILIM anpoOaiuio B paMKax
JBYX ONYyOJMKOBaHHBIX cTaTeil. 1) HMHCTUTYT 00s3aTebHOrO0 J0CYy/1e0HOTO
yperyJlupoBaHusl  crmopa IO  JelaM O  pacTopKeHuH  Opaka Il
MexAUCIUIUIMHAPHOCT, HAyKW Kak (AaKkTop HMHHOBALMOHHOTO  Pa3BUTHSL:
Matepuaibl MexxnyHapoIHON HAyYHO-IIPAKTUUYECKON KOH(PEPEHIINH
( ExatepunOypr, 20 Hos0ps 2017t.). — Exarepun0Oypr: HULL «Astepray, 2017,
2) TlpuHiun eauHCTBa CyAeOHOW MPAKTUKH NPH PAcCMOTPEHUHU CYAaMH JIeT O
CHWKEHMHM 33JI0JUKEHHOCTM MO  YIUIaT€  aJIMMEHTOB Il CoBpemeHHast
IOPUCTIPYIEHUHNS: aKTyallbHbIE BOMPOCHI, JOCTUKEHUS U MHHOBALMKU: Marepualibl
MexayHapoaHoi HaydHO-TipakTuueckoit — koHdepenuuu (Ilenza, 25 Hos0ps
2017r.). — Ilenza: MIUHC «Hayka u npocBenienue», 2017.

Cmpykmypa macucmepckoit Ouccepmayuu O0yCIOBJICHA LEIAMH U
3ajayamMu  ucciefoBanHusi. Pabota cocTtouT W3 BBEACHHS, TpeX TIJIaB,
oOvequHstOmMUX 6 maparpadoB, 3aKIIOYEHUS H CIKHCKA HMCHOJb30BAaHHBIX

HCTOYHHKOB.
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I'JTIABA 1. TEOPETUYECKHUE ACHEKTBI CEMEHHBIX
IIPABOOTHOIIEHUM
1.1 XapakrepucTuka ceMelHbIX IPABOOTHOLIEHNH 10 00bEKTY,
Cy0ObeKTy M COAepPKAHUIO

OnpeneneHrue NOHATUA «IIPABOBOTO OTHOILICHUS» SIBISETCS OJHUM W3
CaMbIX  HCCJIEIOBAaHHbIX B  IOPUAMYECKOW  HayKe BompocoB. Teopuu
MPABOOTHOIIEHUSI TOCBSIIEHBI TPYJbl KaK MPEACTABUTEICH HayKH TEOpUU
rocyJlapcTBa U MpaBa, TaK U MPEICTABUTEIEH OTPACIEBBIX IOPUINYECKUX HAYK.

B cBs3u ¢ 3TUM HeyAuBHUTENIbHA BO3MOXHOCTH OOHAPYKEHHUS Pa3IMUYHBIX
MOAXOJ0B K TOHUMAaHMUIO TMpaBooTHOIIeHUs. Haubomblee pacnpocTpaHeHue
MOJy4yuja TO3ULHS, COMVIACHO KOTOPOM  MPAaBOOTHOUIEHHWEM  MPU3HAETCA
00I11IeCTBEHHOE OTHOIIICHHUE, YPETYJIMPOBAHHOE HOPMaMHU MpaBa.

OnHako pa3auMyHbIE YYEHBIE OTPAXKAKOT PA3HBIEC ACMEKThl JAaHHOW MO3UIUU.
Tak, B.A. TapxoB ompeaenser NpaBOBOE€ OTHOIIEHHWE KaK OOIIECTBEHHOE
OTHOILICHHE, YYaCTHUKH KOTOPOTO CBSI3aHbl IIpaBaMM U  OOS3aHHOCTSIMHU,
OCHOBaHHBIMHU HA MPABOBBIX HOPMaX.

be3 npaBoBbIX HOpM OOIIIECTBEHHOE OTHOIICHUE HE MOKET OBITh MTPABOBBIM.
O.A. KpacaBuMkoB yKa3bIBa€T, 4YTO MPABOOTHOLIEHHE — 3TO PE3YIbTAT
PEryJIHpOBAHHUS PABOM OOIIECTBEHHBIX OTHOLICHHUIA .

Nnes o TOM, UYTO TPaBOOTHOIIECHHE MPEIACTABISET CcO00M o0coboe
UJICOJIOTUYECKOE OTHOIICHHE, O0Jajaromiee HaJACTPOCYHBIM XapaKTepoM U He
coBmnajaroIiee ¢ GakTUYECKUM OOIIECTBEHHBIM OTHOIIICHUEM, UMeJa JTOCTATOYHO
pacrpoCTpaHEHHBIN XapaKTep B COBETCKOHN IOpUIUUECKON IUTEpaType.

JlebuHUIINAS TPaBOOTHOIIEHUS KaK «0CO00TO HUCOJIOTHYECKOTO OTHOIICHUS,
BO3HUKAIOIIETO B PE3yJIbTaTe HACTYIUICHUS MPEIyCMOTPEHHBIX IMPABOBON HOPMOM
fopuandeckux (axToBy’, mpemioxkernas FO.K. TonCTBIM, COOTBETCTBOBAIA LYXY

BPEMEHU.

! Byposa C.H. Cormonorus u nmpaso o pa3Boje. Munck: M3narenscteo BI'Y, 2015. C. 127.
TpeymnaukoB M.K. Oco0eHHOCTH pacCMOTPEHUs OTIEIBHBIX KAaTEerOpUil TPaXKIaHCKUX Jel. M.:
MI'Y, 2014. C. 287.



13

Bo3HUKHOBEHHE TPABOOTHOIIECHUS BCEr/a CBSA3aHO C HACTYIUJICHUEM
IOPUANYECKUX (PAKTOB, TAKUM 00pa30M, KOHKPETHOMY MPaBOOTHOIIECHUIO TOJIKHBI
COOTBETCTBOBATh OIPEACICHHbIE YCIOBUS (OOCTOSITENIbCTBA) M CHEIHaIbHAS
npaBocyobekTHOCTh.  FO.K.  Toncroi, kpome  TOro, oOTMEYaeT, 4TO
MIPaBOOTHOIIEHUE — 3TO OTHOLIEHWE, MOCPEACTBOM KOTOPOro HOpMa IpaBa
perynupyer (akTuyeckue OOIIECTBEHHbIE OTHOIICHMS WJIH TOCPEACTBYIOIICE
3BEHO MEK/Ty HOPMOIi paBa i HaKTHIECKMMH OOIICCTBEHHBIMH OTHOIICHHSIMH

[Ipuznanne HKO.K.  ToycTbIM  MNpaBOOTHOLIEHHUS U PE3yJIbTaTOM
peryiupoBaHusl OOILECTBEHHOTO OTHOUICHHsS, W CPEICTBOM PETYJIUPOBAHMS
OOILIECTBEHHOIO OTHOUIEHUS, Ha HaIll B3IJISA, MOKa3areabHO. VI BOT MO Kakum
npuunHaM. IIpeacraBisieTcs, 4TO B JAHHOM Cilydae aBTOP HCIIOJIB3YET pa3HbIC
3HAUYEHUA TEPMHHA «IPABOOTHOLIEHWE». PaccMarpuBasg MpaBOOTHOILIECHUE
pEe3yNbTaTOM, YYEHBII TOBOPUT OO0 YperyaupoBaHHOM HOpMamH IpaBa
OOIIECTBEHHOM OTHOILIEHUHU.

Korma FO.K. Toscroii ompexaensier NmpaBOOTHOLICHHE KaK CPEACTBO, OH
NOJIpa3yMeBaeT  OINpeaeieHHYl0 (GopMy, NPUOOPETEHHYIO OOLIECTBEHHBIM
OoTHOIlIeHHEM. Teopuu rocyJapcTBa M IpaBa U HayKe IpakJAaHCKOTO IpaBa Takas
JIBOMICTBEHHAs TPAaKTOBKa IpaBoOTHomeHUs wu3BecTHa. Tak, JILA. Yerosanse
OTpeeNuia TPaXJAaHCKOEe MPABOOTHOUIEHHE KaK OOIIECTBEHHOE OTHOILEHUE,
JTAHHOE €ro cyObeKTaM B BHJIE MpaB M O0A3aHHOCTEW Kak Mepa BUAA MOBEICHMS,
OpPUEMJIEMOTO C TOYKM 3pEHUs HOpM OOBEKTHBHOIO IIpaBa B Ipoliecce
YCTaHOBJICHUS U PeaTU3alii CyObEKTUBHBIX BO3MOKHOCTEN U JIOJKEHCTBOBAHUM
B IIpeJieNax TOW WM HHOW NPAaBOBOM KOHCTPYKIIHH.

Takas Touka 3peHUss Ha MPaABOOTHOIICHHWE HaOmrofanach W paHee. B.A.
TapxoB oTMeuan HaJIMYWe HEPa3phIBHOM CBS3U OOIECTBEHHOTO OTHOILIEHUS,

MOJIBEPraeMoro MpaBOBOMY PETYJIMPOBAHHMIO, U COCTABISAIONIETO €ro ¢Gopmy

1

Henxora T.M., Bepmmanna I'.U., [Ipokomkuna H.M. OcobeHHOCTH CyIOMpPOU3BOCTBA TIO
OTJICIbHBIM KaTErOpUsiM JeJl, BOSHUKAIOIIUM M3 CeMEeHHBIX mpaBooTHomieHud. Caparos: [OY
BITO «CaparoBckas rocyaapcTBeHHas akajaemus mpasay, 2015.C. 112.
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IPaBOBOrO OTHOLIGHHS . bBe3yclioBHO, (AKTHYECKOE M PEryilupyloliee ero
IIPaBOBOE OTHOIIIEHHE B3aUMOCBSI3aHbl, HO XapaKTep TAKOW CBSI3H OLIEHUBAETCS MO-
pazHomy. C.C. AjekceeB moJarai, 4To MPaBOOTHOIIEHUSI — 3TO HE YTO MHOE, KakK
Ta (opma, KOTOpPyrO TpHOOpeTaroT (HAKTUYCCKHE OTHOIICHUS, Oyaydn
yperyJaupoBaHHBIMA HOPMaMU TIPaBa.

PeanbHble KU3HEHHbIE OTHOILIEHUS, YPETyJIMpPOBAHHbIE HOpPMaMH IIpaBa,
NPEACTABIAIOT €000 MPOYHOE EIMHCTBO (PAKTUYECKOrO0 MaTepHalbHOIO
colepkanusi u ropugudeckod @opmel. P.O. XandpunHa 1EHHOCTh MOHSTHS
IPABOOTHOUIEHHUS] BUJIUT B TOM, YTO OHO 00O3Ha4aeT KOHKPETHOE, peajbHOe
OOILIECTBEHHOE OTHOLIEHUE, OOJEYEHHOE B NPaBOBYIO (OpPMY U SIBISIOLIEECS
pe3yJIbTaTOM peaji3allid HOPMBI, a CaMO MPAaBOOTHOIIEHHE — 3TO (opma
OOILIECTBEHHOTO OTHOUIEHUS, YPEryJIHMPOBAaHHOIO HOPMOM MpaBa, B €AUHCTBE
npaBoBoii QopMmbl U cojepxkaHus (mpaBoBoe M (HAKTUYECKOE OTHOIICHUS
HEOTIEIMMBI).

C.C. AnekceeB u P.O. Xanduna abcooTHO BEpHO 00palliatoT BHUMaHHUE Ha
HEOOXOJUMOCTh y4yeTa CBSI3M IIPAaBOBOIO OTHOLIEHUS M  PEryJIUPYyEMOro
OOIIIECTBEHHOTO OTHOUICHMs. YKa3aHHas CBS3b CIOCOOCTBYET MPUMEHEHUIO
HEOOXOAMMBIX HOPM K (PAKTHYECKOMY OTHOUIEHUIO, OCYIIECTBIECHUIO TIPaB
CyObEeKTaMH MPAaBOOTHOIICHUSI.

[Tpu 5TOM y4YeHBIE CUMTAIOT CYIIECTBEHHBIM HAJMYHE EIUHCTBA MPABOBOU
dbopmbl U pakTHIecKkoro obdmecTBeHHOoro otHomenus. F0.I'. TkaueHko, HAIIPOTHUB,
JIOTIYCKaeT Pa3/eNbHOE CYIIECTBOBAHUE CYOBEKTHUBHBIX IMpaB M O0S3aHHOCTEH U
peanbHoro moBeAeHus. IIpaBooTHomieHue (popma) U ACHCTBUS CYOBEKTOB

(comepaHue OTHONIEHUsI) CYIIECTBYIOT BO B3aWMOCBSI3M, HO HE B EJIMHCTBE.

! Uekmapea A.B. [IpobGieMbl MOATOTOBHTENBHBIX MPOIEAYP B TPaXIAAHCKOM TIpoliecce
BO3MOXHBIE ITYTH MX pemleHus: MoHorpadus / mon ped. 1.10.H., npod. O.B. McaeHKoBOH.
Caparos. U3znarensckuit nentp «Haykan. 2015. C. 357.

AnncumoBa JL.U., Kenpnep X., Kynmpsmosa A.JM. 3amwura npaB JIUYHOCTH B
COLMAITMCTUYECKOM IpaxkaaHckom mporecce. Mocksa. 2016. C. 112.
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OtmeyaeTcsi, 4TO HEOOXOJIMMOE M BO3MOKHOE IOBEJEHUE C (PAKTUYECKUM
TOBEICHUEM MOTYT HE COBITAIATh .

IO0.T. TkadeHko BBIJIEISIOTCS «TIPABOOTHOLICHUE-MOJICIIB) u
«IPaBOOTHOLIEHUE-OTHOIIEHUE». OHAa OTMEYaeT, 4TO TEPMUH IPaBOOTHOIIECHHUE
UCTIONB3YETCs 17151 0003HAUCHUS:

1) «1paBOOTHOLIECHUSA-MOACIN» — MOJAEIN WHAUBUAYAJIHLHOTO IOBEICHUS
JI0JIeM, BO3HUKAIOUIEH HA OCHOBAaHMM HOPM IIpaBa, YKa3bIBAIOIIHMX HA BO3MOXKHOE
1 Heo0X0IUMOe MOBeZIeHUE, — 00pa3a JAesTeNbHOCTU CYObEKTOB;

2)  «NpaBOOTHOIICHUA-OTHOIICHUS»  —  pe3yJbTaTa  KaKoW-JI100
MPEAMETHON JIEATEIbHOCTH, YPETyJIUPOBAHHOW MpaBoM (pe3yibTaT BO3JEHUCTBUS
MIPaBOOTHOIICHUSI-MOJIETU Ha (PaKTUUECKUE OTHOIIICHHUS).

Ucnons3ys tepmunonoruto HO.I'. TkaueHko, MOXHO c(HOpPMYIUPOBATH
no3utuio P.O. XanduHol cieayromum o0pa3oM: NPaBOOTHOIICHUE MPEACTABISET
co00i €AMHCTBO «IPABOOTHOLIECHUS-MOJEIN» U (PAKTHUECKOTO OOIIECTBEHHOTO
OTHOUIEHUS.

IO.I'. TkaueHKO K€ BBIIEIAET CBSI3aHHBIE, HO CaMOCTOSATEIIbHbBIC
(baKkTHUeCKOE OTHOIIICHUE, «IIPABOOTHOIICHUE-OTHOIICHUE» U «IIPABOOTHOIIICHUE-
Mojzienb». «lIpaBoOTHOIIEHME-MOIENB» OCHOBAaHO Ha Hopmax mnpasa. P.O.
XanduHa COBEpPIIEHHO BEPHO OTMEYala, 4YTO B HOpPME IMpaBa JaHa MOJEIb
MOBEJICHUS, KOTOPOE TOCYJapCTBO MPU3HAET ONTUMAIbHBIM WM JOMYCTHUMBIM B
JAHHBIX YCIOBUAX .

Coburonast HOpMBI MpaBa, CTOPOHBI MPABOOTHOIIICHUSI, HE OCO3HAaBas dTOTO,
CIIOCOOCTBYIOT ~ COBIAJEHUIO  TMPABOOTHOLUEHUSA-MOACIU U (PAKTUUECKOTO
CEMEWHOI'0 OTHOLLIEHHUS.

B Ttakom ciiydae MOXHO TOBOPUTH O COBMAJICHUHN UHTEPECOB BCEX CYOBEKTOB
MPABOOTHOIICHUS, a TakXe NyOJUYHBIX HHTEPECOB, OTPAXKEHHBIX B HOpPMax

cemeiiHoro mpaBa. CoOBMAJEHUE «IIPABOOTHOMICHHUSI-MOJETN» U (DAKTUIECKOTO

! AdanaceeB C.®., 3aiinieB A.M. I'paxnanckoe mpoiieccyalbHOEe MpaBo: YUEeOHUK. 4-€ W31,
niepepad. u jgomn. M.: U3narenbcrBo FOpaiit, 2013. C. 655. 199

2 Buxyr M.A, 3aiiues .M. I'paxnanckuii nponecc: Kypc neknuii. Caparos: W3narenscTBo
CapaToBCKOIl rocy1apCTBEHHOM akagemuu mnpasa, 2015. C. 336.
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OOILIIECTBEHHOTO OTHOIICHHWS TpPU HAIUMYMM Yy CYOBEKTOB HE0OX0aAuMOMn
CHEIUAIbHOW  MPaBOCYOBEKTHOCTH W OOCTOSTEIhCTBA  BO3HUKHOBEHUS
MPaBOOTHOIICHUS IPUBOJIUT K (POPMUPOBAHUIO «IIPABOOTHOIICHUSI-OTHOIICHUSD.

P.O. Xan¢una paznuyaeT caeayronue CBsI31 3JIEMEHTOB MPABOOTHOIIICHUS:

1) cBa3p mpaB W 00S3aHHOCTEH KaKk TOM MOJENU, KOTOpas IOJKHA
ONPENIEIATh PEAIbHOE MTOBEICHUE;

2) peanpHasg CBSA3b YYAaCTHUKOB IPAaBOOTHOUIEHUH, KOTOpas AOJDKHA
COOTBETCTBOBATh MOJICIIH;

3) CBs3b pEATbHOrO TIOBEJIEHUS W MOJEIH, KOTOpas HAaXOIUT CBOE
BHIPKCHHE B OCYIICCTBICHHH MPAB U BBIIOMHCHIN 00S3aHHOCTEI

Ha mnHam B3rmsa, BBIAEICHUE YKa3aHHBIX CBsA3€dM, B TOM 4YHCIE,
COOTBETCTBYET M TEOPHUH MNPABOOTHOWIEHHMs, BbABHHYTOM [O.I'. Tkauenko. B
CllydyasiX C HEIECUCTBUTENIBHOCTBIO CHEJNOK WM Opaka OTCYTCTBYET CBA3b
pealbHOTO  TOBEAEHUS M 3aKOHOAATENbHO  CHOPMHPOBAHHOW  MOJEIH
IPaBOOTHOLIEHUS.

Eciu MmyxuMHa M KEHIIMHA, 3aKiodas Opak, HE UMENIU LEIu CO31aTh
CEeMbIO, TO, HECMOTpPS Ha COOJIOJICHHE MPOLENypbl, CBA3b YYAaCTHUKOB HE
COOTBETCTBYET HOPMAaTHUBHON MOJEIM U TMPaBOBBIX TOCIEACTBUA B CHILY
3aKJIFOUEHUsl ATOro Opaka HE BO3HUKHET. TakuM 00pazoM, «IpaBOOTHOLICHHE-
MOJICNIb»  3aKpeIIAeT  OMNpeAesieHHbId o0Opa3  oTHomieHus. DakTuueckue
OOIIIECTBEHHbIE OTHOUIEHHMS] MpPH HAJIUYUHM CIEHUAIbHON IPaBOCYObEKTHOCTH,
OCYILIECTBJICHUM TpaB U HCIOJHEHUU OOSA3aHHOCTEH B COOTBETCTBUU C
HOPMATHBHO TMPEIYCMOTPEHHOW MOJENbI0 TpaHCHOPMUPYIOTCS B  IpaBo-
OTHOLIEHHUE.

JIeliCTBUS CTOPOH JOJKHBI COOTBETCTBOBATH MPABOOTHOIIEHUIO-MOJIEIH.
Peanuzanusi mpaBOOTHOIIEHHUSI-MOJIETTM BO3MOKHA MOCPEACTBOM OCYIIECTBICHUS
CYOBEKTUBHBIX TPaKJAHCKUX IpaB M HUCIHOJHEHHUS O0O0s3aHHOCTEH HAa OCHOBE

PaBOBBIX (DOPM IESATETLHOCTH.

1 . . N
Bumnskoa A.B., Xunuyk B.M. Kommentapuii k CemeliHoMy kojaekcy Poccuiickoit

Oenepanun (mocrateinslii) - M. KOpuanueckas ¢upma «KOHTPAKT». Uznarensckuii [lom
«THDOPA-My. 2015. (Bepcus 7.08.0.163)
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JUisi  BO3HUKHOBEHMS  KOHKPETHOTO  CEMEHHOI0  IIPaBOOTHOLICHUS,
OCYILIECTBICHUS CyOBEKTUBHBIX MPaB U UCHOJHEHHUS 00S3aHHOCTEH HEOOXOAMMO,
4yTOOBl (PaKTUYECKUE NEUCTBUS CYyOBEKTOB MPABOOTHOIIEHUS COOTBETCTBOBAIU
MEXaHU3MY U MPHUHIUIAM MPaBoBON (OpMBI AesTenbHOCTU. [IoHATHIO ceMeiHOTO
IIPABOOTHOIIEHUS yAEISIETCA HE TAK MHOI'O BHUMAHMS B HAYYHOU JIUTEPATYPE.

Tak, K CceMEHHBIM IPAaBOOTHOLICHUSM HE IPUMEHAIACh KOHLEIIIIHS
«rpaBoOoTHOLIEHUA-Moenn». OOBIUHBIM  JUJII  CEMEMHOro TpaBa  SBIAETCS
OIIPEJEIICHUE CEMENHOIO IIPAaBOOTHOLICHHSI KaK OTHOLIEHUS, YPETyJIHPOBAHHOTO
HOpPMAaMM CEMEHHOTO IpaBa, WIA KaK CIEICTBHS NPUMEHEHUS K KOHKPETHBIM
OOILIECTBEHHBIM OTHOLIEHUSIM B cepe Opaka U CeMbH HOPM OpadyHO-CEMENHOTO
3aKOHO/IATEIBCTRA

[IpeacraBnsieTcss HEOOXOAMMBIM CHadyajlla YCTaHOBUTh OCOOEHHOCTH
CEMEHHBIX OTHOILIEHUH, YTOOBl BIOCIEACTBUU JAaThb [OHATHE CEMEUHOMY
npaBooTHOUIeHHI0. Ha Hamn B3risia, ceMeiliHble MPABOOTHOLIEHUS JOJIKHBI OBITh
IIPEAYCMOTPEHBI 3aKOHOAATENBCTBOM. OHAKO IPU 3TOM CIEAYET COIJIACUTHCS C
B.A. PsceHLEBBIM, yKa3aBIIMM, YTO CEMEWHBIE OTHOLIEHUS HE BCErAa SIBIIIOTCS
IIPaBOOTHOLIEHUSIMU.

Tak, uMeroTcs (PaKTUYECKHU CIIOKUBILUECS CEMbH, HATPUMEDP, COKUTEIBCTBO
HE COCTOAIIMX B Opake MYXYMHbBI U >KCHLIMHBI, BEAYIIUX 0OIlee X03iHUCTBO, HE
MOPOXKIAIOIIEe CEMEUHBIX MPABOOTHOUIEHUH, IMOCKOJbKY HE O(OPMIIEHHOE B
YCTaHOBJIEHHOM TMOPAJIKE (aKkTUYecKoe OpauyHOE OTHOIIEHHUE HE PeryiIupyercs
HOpPMaMH CEMENHOIO npaBaz.

ABTOp UCXOOUT U3 TOr0, 4YTO TEPMUH CEMbS MOXKET HUMETh Kak
coLpoyiornyeckoe (odiee), Tak U pUIMUecKoe (crenuansHoe) conepkanue. Ha
Halll B3IJIS1[,, BOBHUKHOBEHUE CEMENHBIX MPAaBOOTHOILICHWM, a CIEAOBATEIbHO, U
CEMbU JIOJDKHO OBITh CBSI3aHO C OMNPEICICHHBIMU IOPUANYECKUMU (aKTaMH U

OTBCYATDH IIPHU3HAKAM, 3aKPCIIJICHHBIM 3dKOHOIATCIIBHO.

! I'paxnanckwii npouiecc Poccun: YueOuuk / [Tox pen. M.A. Bukyt. M.: FOpucrt, 2014. C. 343.

bapcykoBa B.H. I'paxnmanckoe mnporeccyaibHoe mpaBo Poccun (BBOJIHBIE TOJIOKEHUS):
yuebHoe nocobue / B.H. bapcykosa, T.B. ConosbeBa. Caparo. U3a-Bo Capatos. yH-Ta. 2015.
C. 156.
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JIomyCTUTh ~ BO3MOXHOCTh  BO3HMKHOBEHUSI HE  IPEIyCMOTPEHHBIX
HOPMATUBHBIMU IPABOBBIMH AKTAMU CEMEWHBIX MPABOOTHOUIEHUN B OTIMYUE OT
IPAKIAHCKUX MPABOOTHOUWIEHUW MbI HE MOXeM. OT CEMEWHBIX MPaBOOTHOLIEHUN
HEOOXOJMMO OTJIMYATh OTHOIICHHUS COXXHUTEIBCTBA, IMPEABAPUTEIBHOTO U
OJIHOTIOJIOTO COKO30B M MHBIX aHAJIOTHYHBIX COK030B, HE MPU3HABAEMBIX CEMENHBIM
IIPaBOM.

COOTBETCTBEHHO, COCTOSIHUE B TakOM COI03¢ HE TMPUBOJUT K
BO3HMKHOBEHHUIO Kakux- JIMOO TMpaB U O0OS3aHHOCTEH, MPETyCMOTPEHHBIX
CeMENHbIM paBoM. [I[puunHOM, B CHUITy KOTOPOM JAaHHBIE OTHOLIEHUS HE MOJIEKAT
MPAaBOBOMY PEryJHUPOBAHUIO, SBJISIETCS OTCYTCTBHE Opaka KaK HPaBCTBEHHO-
IIPaBOBOTO CIMHCTBA .

He ocranaBnuBascb Ha WCCIECIOBAHUM TOrO, HACKOJIBKO OTHOIICHUS
COXKUTENIEW  SBIIOTCS CEMEHMHBIMM, YKa)X€M, YTO HaJUYMe CEMEUHBIX
IIPABOOTHOIIIEHUN, HE NPEAYCMOTPEHHBIX 3aKOHOJATENIBHO, CIIEAYyeT IIPU3HATH
HEBO3MOXHBIM. Eciii rpaklaHCKHE MPaBOOTHOIIEHUSI MOTYT OBITh OCHOBaHBI Ha
HOpMax TPAXKIAHCKOTO IpaBa, HO NPSIMO HE MPEAYCMOTPEHBI UMHU, TO CEMEUHBIE
MPABOOTHOIICHUS JIOJDKHBI OBITh TMPETyCMOTPEHBI HOPMATUBHBIMH TPABOBBIMHU
aKTaMH.

B ropuauyeckon nuTepaType OTMEUYAETCS TAaK- K€, YTO CBOMCTBOM
CEMEUHBIX MPABOOTHOIIECHUN SIBISETCS TO, YTO CBSI3b MEXKIY €ro CyObeKTaMH
HOCHT JIHYHO-OBEPHTEIBHBIN XapaKTep-.

Ha nam B3rusg, Takas MO3ULMA HE YYUTHIBAET Y4YacTUSI B CEMENHBIX
MPABOOTHONICHUSX  TOCYJApPCTBEHHBIX  (MYHULMNAIbHBIX)  OPraHoB U
IOPUNYECKUX JIMII, & OCHOBaHAa HA OTHECEHHH K CYOBEKTaM I'PaKIaHCKOTO IMpaBa
TOJIBKO (pu3nMyeckux Jinil. PaHnee Mbl 0OOCHOBBIBAJIU MO3UIIUIO, COTJIIACHO KOTOPOU
yKa3aHHbIC JIUIIa MOTYT OBITh OTHECEHBI K TEPEYHI0 CYOBEKTOB CEMEHHOTO

IMPaBOOTHOIICHMA.

! I'paxnarckoe mpoueccyanbHoe MpaBo POCCHH: Kype Uis CHEIHATHCTOB, MArMCTPAHTOB H
acniupanToB / [log pen. C.®. AdanacwseBa. M.: U3narensctBo FOpaiit, 2014. C. 879.
2 TpaxaaHCKHii MpoIecc: y4eOHWK W NPAKTHKYM JUIs TIPHKIAgHOTO Gakanaspuarta / M.IO.
Jle6enes [u np.]; mox pen. M.1O. Jlebenesa. M., MznarensctBo FOpaiit. 2015. C. 388.
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B TakoM ciydae TOBOpHUTH O JOBEPUTEIBHOM XAPAKTEPE 3HAUUTEIIBHOU
4acTU CEMEWHBIX OTHOLICHWW He mnpuxoautcd. [lozgHee B cBoem Tpyae E.M.
BopoKEHKMH OTMEYaeT, 4YTO JMYHO-IOBEPUTEIIbHBIA XapAKTEP OTCYTCTBYET B
OTHOLICHMSAX, HE HMEIONMMX 31eMeHTa poxcta’. OJHAKO SJIEMEHT POACTBA
OTCYTCTBYET B TOM YHCJI€ U B CYNPYKECKHX OTHOIICHHSIX. B CBSI3M C 3TUM JUYHO-
JOBEPUTEIIbHBIA ~ XapakTep MPUCYTCTBYET JIMIIb B  YacTH  CEMEWHBIX
IIPABOOTHOLIEHUH.

Tak, cnemyer moJjlaraTh, HAJIMYKAE MPE3yMIILIHUHM COTJACHs CYNPYroB Ha
COBEpIICHHUE CJEJIIOK C UMYIIECTBOM, COBMECTHO HAXUThIM B Opake, sBIETCS
IPOSIBJICHUEM JIMYHO-JOBEPUTEILHOTO XapaKTepa CEMEMHBIX MPaBOOTHOIIECHUM.
YTpara [OBEPUTENBHOCTH 3aTPYyAHSIET pealu3alyio IMpaB U OOA3aHHOCTEH B
CEMEHHOM MPABOOTHOILIEHUH JTUOO JENaeT €€ BOOOIIe HEBO3MOKHOM.

Opnako yTpata JIOBEPUTEIBHOCTH HE O3HA4YaeT yTpPaThl CEMEHHBIM
IIPAaBOOTHOLIEHUEM €r0 JIMYHOI'O XapaKTepa, CYIIECTBYIOIIETO IOKA CYIIECTBYET
CEMENHOoe HpaBOOTHOH_IeHI/ICZ.

JIOBEpUTENBHBIN XapakTep MOXKET OTCYTCTBOBaTh IPU OTrPaHUYCHUH
POIUTENbCKUX MpaB, IPU BO3ZHUKHOBEHUHU AJIMMEHTHBIX O053aTENbCTB B CBSI3U C
HEUCIIOJIHEHHEM OO0S3aHHOCTU IO COJIEPKAHUIO0 WIEHA CEMbH, OJHAKO JIMYHBIN
XapakTep BCET1a NPUCYL] CEMENHBIM IPABOOTHOLICHHUSIM.

MO>KHO BBIAEIUTHh HECKOJIBKO ACTIEKTOB JIMYHO- IOBEPUTENBHOTO XapakTepa
CEMEHHBIX MPAaBOOTHOIIEHUN. Bo-1epBhIX, MpaBa U 00S3aHHOCTH, BHITEKAIOIINE U3
CEMEHHBIX OTHOIICHWI, HENEpeIaBacMbl, O3TOMY POAUTENN HE MOTYT IepeaaTh
CBOM TMpaBa [0 BOCIHUTAHMIO JI€T€d JAPYTMM JUIAM WIH CHATb C ceos
OTBETCTBEHHOCTD 3a X BocnuTanue [54, ¢.91].

[IpaBonpeeMCTBO Takux TMpaB (PUINYECKUX JIMI, BO3ZHUKAIOUIMX U3
CEMEMHBIX IPABOOTHOLIECHUM, HE JOmycKaercs. Bo-BTOpBIX, Mepbl CEMEWHO-

IPAaBOBOM OTBETCTBEHHOCTH HOCAT JIMYHBIA HEUMYLICCTBECHHBIM XapakTep,

! I'paxnanckwuii npouecc: YueOnuk / [lox pen. M.K. Tpeymnukosa. 5-e¢ usa., nepepad. u aom.
M.: Cratyt. 2014.C. 960.

2 ['ypeeB B.A., I'ymun B.B. HcnonnuTtensHoe mpon3BoACTBO: YUEOHUK. 4-€ M3/1aHUE, UCTIP. U
nom. M. Craryt. 2014. C. 455.
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IIPEACTABIAOTCA B BHJE OrPaHUYCHMM, JIMILICHWHW JIMYHBIX HEUMYILECTBEHHBIX
IpaB, YCTAHOBJICHUS JOMOJHUTEIBHBIX OOS3aHHOCTEH — HampuMep, POIUTENN
yTPauyMBarOT MPAaBO Ha BOCIMTAHME, [IPABO HA COBMECTHOE NMPOXKUBAHUE U IPYyTHe
JINYHBIC HEMMYIECTBEHHBIC PABA [0 OTHOMIEHHIO K CBOEMY PEOCHKY

B-TpeTbux, B OOBEKTE CEMENHBIX OTHOLIEHWH HEOOXOJUMO YUYHUTHIBATh
gyectBa. M.M. Ky3HenoBa chnpaBeiIMBO OTMEYAET, 4YTO SAPO CEMEMHBIX
IIPAaBOOTHOIIEHUN  COCTABJSAIOT HX  JYXOBHOCTb, HPAaBCTBEHHBIE HAadala
4eJIOBEYECKOIO ITOBECHUS.

A 10.®. becnanoB ykasplBaeT: 4YyBCTBAa IPEACTABISIIOTCA B  BHUAC
COBOKYIHOCTHA HPaBCTBEHHBIX KaTEropuil, HEOTAENIUMBIX OT cyObekToB. Ho, 3TO
CBOMCTBO — JIMYHO-JIOBEPUTEIIbHBIM XapakTep — OTCYTCTBYET B CEMEWHBIX
IIPABOOTHOIIEHUSAX, YYACTHUKOM KOTOPBIX BBICTYIIAET T'OCYIAPCTBEHHBIM OpraH
WJIU IOPUIAYECKOE JINLIO.

Kak yxe Obul0 0TMEUYEHO, CyOBEKTaMHU CEMEWHOTO IpaBa, Ha Halll B3IJIAL,
ABJISIIOTCS U TOCYAAPCTBEHHBIE OpraHbl, OPTraHbl MECTHOTO CaMOYIPABJICHUSA H
IOpUIMYECKUE JTuIA. AHAJIOTMYHOW mo3uuuu npuaepxkusaercs 10.®. becnanos,
YKa3bIBAIOIIUH, YTO CyOBEKTaMH CEMEWHO- MPaBOBOM OTBETCTBEHHOCTH MOTYT
OBITh YYACTHUKU CEMEWHBIX MPABOOTHOILIEHUI: POIUTENH (JIUIAa UX 3aMEHSIOIINE);
CYNpyT; WIEH CEMbH; OpraH OIEKH U IIONEUYUTENIbCTBA; YUPEKICHMS, HA KOTOPBIE
3aKOHOM BO3JIOJKEHA 00S3aHHOCTH 110 3aIIHTE MPaB pebeHKa’,

B cBA3u ¢ 5TMM cuMTaeM, 4YTO MOKHO BBIICIIMTH JBE CUTYallUH: IEepBas —
(dakTHYeCKue OTHOIICHHUS COOTBETCTBYIOT MOJIEIH MPaBOOTHOIICHUS, OLEHEHHON
3aKOHOJATEIeM KakK JOMYyCTHMasi WM HeoOXoaumas; BTOpas — HECOOTBETCTBUE
NOBEICHUSI CYOBEKTOB MPaBOOTHOLIEHUS 3aKOHOAATEIbHO MPEeayCMOTPEHHON

MOJCIN W BO3HHUKHOBCHHUC OXPAHUTCIBbHOTO IIPAaBOOTHOLICHHWA, YTO IMPHUBOAUT K

! I'paskaHcKOe CYIOIPOM3BOICTBO: OCOGECHHOCTH PACCMOTPEHHS OTACIBHBIX KATETOPHil Je:
VYueb.-npakt. mocobue / OTB. pen. B.B. Spkos. M.: FOpucts, 2015. C. 381.

Epumona 10.B. IlpoueccyanbHble OCOOCHHOCTH PAacCMOTPEHUsSI OTHENbHBIX KaTeropuil
TPaXIaHCKUX JIeNl: yaeOHO-MeTonuueckuii komruieke. CapatoB. M3znarenbckuit nentp «Haykay.
2015. C. 438.
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y4acTUI0 B TMPABOOTHOILIEHWHM TaKUX CYOBEKTOB CEMEWHOIro TMpaBa, Kak
roCyJapCTBEHHbIE U MyHULMIIATbHBIE OPTaHbl U FOPUIUYECKUE JTNLA.

VYcnoBrueM HX ydacTHs SIBJISIETCS HAIMYKME CEMENHOTO MPaBOHAPYIIEHUS, A0
€ro COBEpIICHUs JACHCTBUSA TaKUX OPraHOB W OpraHU3aldid NAcCUBHBI H
OTPAaHUYUBAIOTCA KOHTPOJIEM HAJUJICKAIIEr0 HCIOJIHEHUS OO0s3aHHOCTEH U
OCYILECTBJICHUS TIPAB.

Hano oTMeTnTh, YTO B CEMEMHBIX OTHOILIEHHUSAX Yy4YacTHE TOCYJapCTBa B
pEeryJIupoBaHUM HAMHOTO spye U OoJiblie MO 00beMy, HEXKETU B TPakIAHCKO-
IIPaBOBBIX OTHOILIEHUSX. B OTiMYMe OT Ipa’kJaHCKO- IPaBOBBIX OTHOILUEHUN B
CEMEHHbIE MPaBOOTHOUIEHUS] TOCYJAapPCTBEHHBIE OpraHbl MOTYT BCTYNATh 11O
COOCTBEHHOW WHHILIMATUBE, YTO €ILIE pa3 IOAYEPKUBAET CaMOCTOSTEIBHOCTb
JTAHHOM OTPACIIH.

Kpome Toro, 1151t HOpM ceMEHHOro npaBa B OOJBIIEH CTENEHH XapaKTepHa
UMIEPATUBHOCTb, YTO ONpENENsIeT MyOJMYHBIM XapakTep peryJupoBaHUsA
ceMeifHBIX OTHOWIeHMiT'. TakuM 00pa3oM, JIMYHO-JAOBEPUTEIBHBIN XapakTep
CBOMCTBEHEH TOJBKO YaCTU CEMEWHBIX OTHOLICHHWH, BO3HUKAIOIIMX MEXIY
(bU3UYECKUMU JIUIIAMH.

B ciydae yyacTMs B MpPaBOOTHOLIEHUWHM  TOCYJAPCTBEHHBIX U
MYHUIUIAIBHBIX OPraHOB, a TAaK)KXE€ OpraHU3alUid TOBOPUTH O JOBEPUTEIHHOM
XapakTepe He MNPUXOJUTCS, YTO HE MCKIIOYAET NPHU3HAHUS MPABOOTHOIIECHUN
JUYHBIMU HEUMYILECTBEHHBIMHU.

Byayun couumanbHBIMU CyLIECTBAMU, JIFOJU B3aUMOACUCTBYET MEXTY COOOM.
WX cBSI3W MPUHATO HA3bIBaTh OOUIECTBEHHBIMU OTHOIICHUSMU. [IpaBoBbIMU OHU

CTAHOBSTCS BCIIEJCTBUE PETJIaMEHTAIIMU HOpMaMu IpaBa (pUCYHOK 1).

! 3eiinep H.B. CyneGHoe 3aceqanue i cyae6HOe peleHre B COBETCKOM TPA/IaHCKOM MPOIIECCE.
YuebHoe mocobue. Caparos. 2014. C. 98.
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I CemelHbie NPaBOOTHOLEHNA ’

—

e =

cynpyxeckue

poanTensckue

Nno NOBOAY BOCNHUTAHUA
U MaTtepuanbHOro CoaepXaHua

TONbKO NO BOCNUTAHWUIO

TONLKO NO MaTepuanbHOMy
COAEPXAHMIO

Pucynok 1 — CemeliHble TPaBOOTHOIIEHUS

OO1iecTBEHHBIE OTHOIICHUS, HAXOJAIIUMECs 3a paMKamMu I[PaBOBBIX,
pEeriIaMEeHTUPOBAHbl JIPYTUMHU  COIMAJIbHBIMU HOpPMaMH, — PEIUTHO3HBIMU,
MOpaJIbHBIMU, KOPIOPATUBHBIMHU.

[Tpumep: npeanucanusmu cr.14 CemMelHOro Kojekca 3ampelieHbl Opaku
MEXIy BCEMHM pOJMYaMU N0 MpsAMON JMHUU (OTel-104b, 0aOylIKa-BHYK) U
Omkaimmmu — no 00KoBoM (OpaT-cecTpa).

Opnako 00IIecTBEHHAas: MOPaJib TOPHUIIAET COXKHUTEIHCTBO M ropasnio Oolee
JaJbHUX POJCTBEHHUKOB IO OOKOBOM JMHUU (KY3€HOB, MAsSeH-TIJIEMSIHHUIL).
3ATI'Cpl HE OTKa3bIBAlOT B PETUCTpPAllMA TOMOOHBIX COI030B. OmHAKO OHU
PEOKOCTHBl BBUJY JIMYHBIX MOPAJIbHO-3TUYECKUX YCTAHOBOK U JaBJICHUS
OOIIECTBEHHOTO MHEHHUS

Bubl mpaBOOTHOLIEHUH, KOTOPBIE COCTABIISIOT MPEIMET CEMENHOTO ITPaBa:

- ICUCTBUTEIJILHO BAXKHBI;

- MOJIIAOTCS PEryIaMeHTAaIMH.

! "Cemeitnsiit konexc Poccuitckoit ®enepanun" ot 29.12.1995 N 223-®3 (pen. ot 14.11.2017) //
Cobpanue 3akoHomarenbcTBa Poccuiickoit ®enepanuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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He Bech cniekTp BHYTpUCEMENHBIX OTHOIIEHUN B MPUHIUIE MOXET ObITh
YpEryJIMpOBaH TOCYJapCTBOM. B oTiimume OT MOpalid, 3aKOH pErjiaMeHTHPYET
TOJIbKO MOBEAECHHE, HO He Mblciu. Ilpumep: poautenu oOs3aHbl OnEpKATh
OTHPBICKOB, AaTh UM oOpazoBanue (c1.80, 63 CK).

OpHako nmpeAnucanus, 00sI3pIBAIOIIETO JIIOOUTH ChIHA/104b, HET. [TomobHoe
N0JIO)KEHUE ObLIO Obl HEMpPUEMJIEMBIM C IO3ULUU 3aKOHOAATEIbHOW TEXHUKH,

IMOCKOJIBKY ITPOKOHTPOJUPOBATH €TI0 UCITIOJIHCHHUC TCXHUYCCKHN HCBO3MOKHO.

1.2 Ilpu3HaKu ¥ BUBI CeMEHHbIX MPABOOTHOLICHU I

Otpacap ceMeiHOTO MpaBa CyIIECTBYeT B Poccuu TpagullMOHHO U HUMEET
coOCTBeHHBIN TpeaMeT peryaupoBanus (coBpemeHHbIi CK P® 3amenun coboit
panee peictBoBaBmMii Komekc o Opake u cembe 1969 roma). KiroueBoit
O0COOEHHOCTBIO PETJIAMEHTUPOBAHHBIX €0 COIMATIBLHBIX OTHOLIEHUHN TT0 CPABHEHHIO
C TPAKIAHCKHUMHU MPU3HAECTCS HUX JMYHOCTHO-JIOBEPUTEIbHBIM XapakTep. B
CEMEMHOM TIpaB€ HEUMYIIECTBEHHBIE  MEKJIMYHOCTHBIE  IPABOOTHOIICHUS
MPEBATUPYET HAJ UMYIIECTBEHHBIMM.

OnpenesnsolLyto poJib MPU UX PETYIUPOBAHUU UMEIOT MOPATbHO-3TUYECKHE
HOpMBI. B 0T€UeCTBEHHOM NMPABOBOM CUCTEME HET APYTrOU OTPACIIH, B KOTOPOM TaK
HIMPOKO MCMOJIB30BATUCH Obl OIEHOYHBIE MOHATUS. YOEAUTHCS B 3TOM MOKHO,
IIEPECMOTPEB:

- 00s13aTenBCTBA POJIUTENICH;

- TpeOOBaHMS K yCHIHOBUTESIM/ONIEKYHAM;

- OCHOBaHWUS JUIIEHUS POAUTENBCKHUX MPAB.

Ilenn ceMmelHBIX MPABOOTHONIEHWH HE MOTYT OBITb JOCTUTHYTHI
MOCPEICTBOM 3aKJIFOYEHHS OJTHOTO JOTOBOPA WJIM MOCTAHOBIIEHUS €MHOTO aKTa.

Henw3st yrBepkaaTh, 4TO peructpaiis Opaka 0OeCeunT Co3aHNe CEMbH, a
perucTpanus poxxJaeHus peOeHKa rapaHTHUpPyeT eMy HaJjiexallee CoAep:KaHue U

BOCIIMTAHHC.
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[Ipennucanuss 'K P® npumeHstorcss K CEMEUHBIM MPABOOTHOIIEHUSIM
cyOCHaAMapHO, — TOCTOJIbKY, MOCKOJIBKY UM HE O00ECIeueHO CeMEHHO-IIPaBOBOE
perymuposanne’. Chepa TaKOro MPUMEHEHHs! OCTATOYHO MHMPOKA. [ paskIaHCKHM
KOJIEKCOM PETJIAMEHTUPOBAH, B YACTHOCTH:

- 001K COBMECTHBIN PEKUM CYNPYHKECKOIO UMYIIECTBA;

- TMOPAIOK HACJIENOBaHUS AKTUBOB YMEPIIETO €ro CynpyromM M KpOBHBIMHU

pOAMYAMU IIPU OTCYTCTBUU 3aBELLAHUS.
Huxe paccMoTpum noapoOHee OCHOBHBIE IPU3HAKH MTOTOOHBIX OTHOIICHHM
Y 4YeM OHU XapaKTEPU3YIOTCH.
B CK P® Borutomaercsi NpUHINI HPABCTBEHHO-TIPABOBOTO €IMHCTBA.
1) CMernianHast, 4aCTHO-ITyOJIMYHAS IPHPOIA
[IpuMepbl Y4acTHBIX MPABOOTHOIICHH: 3aKIIOYEHHE OpavyHOro KOHTPAaKTa,
MOANMCAaHNE COTJIAIIEHUS O YIUIaTe AIMMEHTOB.
[Ipumepsl MyOIMYHBIX: YCHIHOBJIEHUE, ONPEICICHHE MECTa MPOXKUBAHUS
JIETEN Yepes Cy/I.
JUis CpaBHEHHA: TpaXIaHCKUE OTHOILIEHHUS B CBOEM aOCOJIIOTHOM
OOJBIIMHCTBE SIBJISIOTCS YacCTHOINPABOBBIMHU, AAMHUHHCTPATUBHbIE — IYyOJIUYHO
IIPABOBBIMH.
2) OoycnosaeHHocTs npeanucanusymu CK PO
[Ipumep: oAHOMONBIE COIO3BI M COXKUTENIBCTBO HE PpHU3HAIOTCS OpakoM. OHU
HE MOPOXKAAIOT XapaKTePHBIX 1Ji Opaka MOCIeCTBUI KaK-TO:
- pacmpocTpaHeHHE Ha OOIICHAXUThle aKTHBBI pPEXHMa COBMECTHOMU
COOCTBEHHOCTH;

- YCTaHOBJICHHME MIPOUCXOXKACHUS JeTe OT OpauHOro nmapTHepa MaTepu;

- TPU3HAHHME CYUIECTBOBAHUS B3aUMHBIX O00S3aTEIBCTB IO COJAEPKAHUIO
MeXAy 000MMHU CyNIpyramMu U I€TbMH.

Onnononeie 1 He odopmiieHHBIE B 3AI'Ce COr03bI HE MOPOKIAIOT OOBITHBIX

JUIsl Opaka MOCHAEACTBUM JaKe MPU TOM, YTO COCTOSIIIME B HEM JIMIIA MPOKUBAIOT

! "I'paxnanckuii konekc Poccuiickoit denepanuu (dacts nepsasi)” ot 30.11.1994 N 51-@3 (pen.
o1 29.07.2017) (c u3M. u gor., Bctym. B cury ¢ 06.08.2017)
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COBMECTHO, OKa3bIBAIOT JAPYr APYry (PMHAHCOBYIO M MOpPAJIbHYIO MOAJIEPKKY,
BEIyT oOliee X035 HUCTBO U, HEPEIKO, BOCIUTHIBAIOT JIETEH.

JUIst cpaBHEHUS: TPaXAAHCKUMH IPABOOTHOIICHUSIMU MOT'YT IPHU3HABAThCS
OOIIIECTBEHHBIE OTHOILEHUS, XOTSI 1 OCHOBaHHBIE HA HOPMaX I'pa)<IaHCKOTO IpaBa,
HO TpsIMO MM HE MPEIyCMOTPEHHbIE. 3aKOHOAATENb JOIYCKAaeT 3aKIOUYEHUE
HETUIINYHBIX TPAXKIAHCKO-TIPABOBBIX CHEIIOK.

B cuny cr.8 I'paxkmaHCKOro KOJEKCa CYUTAKOTCS JACHCTBUTEIBHBIMU U
IIOPOXKIAIOT OTOBOPEHHBIE CTOPOHAMH IIPABOBBIE IMOCIEACTBUSA CIEIIKH, XOTS U HE
IIPEAYyCMOTPEHHBIE 3aKOHOAATEIEM, OJHAKO IIPSAMO UM HE 3alpPEIICHHBIE.

3) JInuHO-TOBEpUTEIBHBIN XapaKTep

[Tpumep: B Poccun neiicTByeT nmpe3yminius corjaacusi OpauHoro napTHepa Ha
COBEpILIEHUE CAEIOK ¢ oOmuMHU akThBamu. Korma pedb MAET O pacnopsiKEeHUU
36MJIEM WM HEABWKMMOCTBIO,  OTYYKJIATENII0  HAMJIEKUT  NPEICTABUTH
HOTapHYCy/TOCYIapCTBEHHOMY PErcTpaTopy HOTApUAIbHOE 3asiBJICHUE-COTJIacHe.

PaccmarpuBaemplii NpU3HAK O4YEHb SPKO XapaKTEPU3YyEeT CEMEUHBIC
npaBooTHoOLIEHUS. OTHAKO, OH HE YHUBEPCAJIEH.

CyObeKkToM CeMEMHBIX MPaBOOTHOLIEHUH 3a4acTyi0 BBICTYHAKOT OPTaHbI
OoneKkHu. ECTeCTBEHHO, HMKAaKUX JIMYHBIX OTHOIIEHUN MEXIY TOCCTPYKTYpOHM H
YEJI0BEKOM HE BO3HUKAET.

Ecte m npyroe MHEHHE: OpraHbl OMNEKM — HE CYOBEKTBI CEMEHHOro
npaBa. OTHOIIEHNs 3aUHTEPECOBAHHBIX JIMI[ C OPraHOM ONEKU SIBIIFOTCS
aIMUHHACTPATUBHBIMU, @ HE CEMEUHBIMMU.

Takol mNpu3HAK Kak JMYHO-IOBEPUTENIBHBIA XapakKTep, CIEAyeT CUYUTATh
YHUBEPCAIbHBIM. B 3TOM mIposBiIsAeTCS CBA3b NPABOBOIO IOHATHSA, NPU3HAKOB U
BUJI0B CEMENHBIX ITPABOOTHOLLICHUH.

4) JIn4HBIN HEOTUYKTAEMBII XapaKTep MpaB U 00s3aTCILCTB

OnHu HenepenaBaeMbl, HE IEPEXOAAT K CTOPOHHHMM JIMLAM HU IO JTIOTOBODY,
HA B TOpsAKe HacinenoBaHus. lIpuMmep: mosmydarenp alIMMEHTOB HE BIPaBe
OTCTYIIaTh IIPaBO B3BICKAHMS ATMMEHTOB TPETHEMY JIUILY.

5) JInunblit XapakTep
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3a4acTyl0 OHHM BBIP@KAIOTCS B OTPAaHMYCHHM BO3MOXHOCTEH peau3aliiu
HEUMYIICCTBECHHBIX TPAaBOMOYHOCTEH, HaAIpUMep, BO3MOXHOCTEH POIAMTEIS
y4acTBOBATh B BOCIIMTAHUU OTIIPHICKOB.

6) BmenareascTBO

MyHHIIATIATUTETHl U OpPTraHbl BJIACTH BIIPaBE BMEIIMBATHCS B CEMEHHBIC
IIPABOOTHOIICHHS IO COOCTBCHHOM HWHHMIMATHBE. IIOJHIMS MOXET MpeKpaliaTh
nomamrHee Hacwiaue. OpraHbl ONEKH BIIpaBe OoToOpaTh JeTeH y dYelnoBeKa, ¢

KOTOPBIM OHHM HaXOJASTCS (PUCYHOK 2).

Brine: cemetinpix npasoorrowtenni (cr. 2 CK PO)

JiHaHbe HMYIECTBEHHME OTHOIWCHHES HMyiecTBeHHbBIC OTHOLICHHR

HmyimecTsenime NpaBoOTHOMEHIA
) JIu4HELe NPABOOTROIICKES MEXIY CYNpYraMy e 5

JI1HBIC NPABOOTHOIMEHAN MEXIY POAHTCAAMH MMy mecTseHHbIC MPABOOTHOWISHHS

M AeToMH (YCHHOBHTENAMH H YCHHOBTEHHHIMH) MEXAY POAHTENAMH H ACTHMH
JInasbie NPABOOTHOMEHHA MEXTY HMymecTpeHHbIE TPABOOTHOMICHHS

APYTHMH UICRAMH CeMbH MEXTY APYTHMH UICHAMH CeMbH
4

OTHOWeHHS, CBTIAHHKE C YCTPOHCTBOM B COMBIO JCTEH,
ocrasmmxcs 6e3 nonewerun poaAarencH

Pucynok 2 — Buapl ceMENHBIX PaBOOTHOIIEHUI

BaxxHo  pasnuuaTh ~ Kareropum — «CyOBEKThl  TpaBa»,  «CYOBEKTHI
IIPABOOTHOIIEHUI». [IepBbIMM MPU3HAIOTCS HOCUTENH IPAB, BTOPBIMU — JIKOJH, IO
COOCTBEHHOMY J>KEJIaHHMIO WJIM IO POXIACHHUIO BCTYMHUBIIME B MPABOOTHOIICHUSI.
PaccmaTpuBaeMble KaTETOPUN COOTHOCATCA KaK OOIIEe U YaCTHOE.

CewmeiiHble TPaBOOTHOIICHUS, UX TTOHSTUE, BUIbI, CYOBEKTHl U OOBEKTHI TaK
WIM MHAYe ONpeleseHbl 3aKOHOAATENIbHO. CTEPKHEBBIM ISl ONPENEIICHUs Kpyra
CyOBEKTOB paccMaTpuBaeMblX NpaBooTHolIeHH cuutaerca cr.2 CK PD. U3 ee

CoacCpKaHusgd O4YCBHAHO, YTO CEMEHUHBIMU MMPU3HAIOTCA B3aMMOOTHOIICHUA
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CYNpyroB (B TOM YHUCJE — Pa3BEJACHHBIX), POAUTENCH/YCHIHOBUTENEH/OMEKYHOB U
IeTeit .

OTUM, COOCTBEHHO, KOHKPETHMKA HMCUEPIBIBACTCS. 3aKOHOJATENh AKTUBHO
UCITOJIb3YIOT HEONpPEIeIICHHBIE bopMyIUPOBKH: «YJICHBI CEMBIY,
«pOJICTBEHHUKW». B Teopuu cemeilHOro mpaBa K OCHOBAHHSIM BO3HHUKHOBEHUS
MPaBOOTHOIICHUH TPATUIIMOHHO OTHOCST CIIETYIOIIHE.

bpak. Ero 3akmtoueHue MOpPOKIAAECT CEMEMHBIC MPABOOTHOUIEHUS, OJIHAKO
pacTopkeHue ux He npekpaimaet. [Ipumep: B3bICKaHNe aIUMEHTOB Ha COJEP>KaHUE
OBIBLIEH CynpyTrd BO3MOXKHO U I1OCJIE Pa3Bo/a.

KpoBHoe poactBo. 3ampemias Opaku MexAy ONMKaWIIUMH POIUYAMU,
3aKOHOJATeNb NPAMO yKa3ald Ha IMpEeAKoB, MOTOMKOB, OparbeB, cectep. [lpaBa
nenoB/0adyiiexk o0maThCs € BHydYaTamMu NOAJIekar cynaeOHoi 3amurte. Korma
JIEHbI'M Ha COJIEpP>KaHHE HECOBEPILIEHHOJIETHETO HEBO3MOXKHO M3bICKATh U3 APYTHUX
UCTOYHUKOB, B  KauyeCcTBE  IUJIATEIBIIUKOB  QJIMMEHTOB  IPHUBIICKAIOTCS
nebl/0a0yIIKK, B3pociible OpaThs/CeCTPHI.

[IpuHsiTHE  HECOBEPIIEHHOJETHUX HA  BOCIHUTAaHUE. Y CHIHOBIICHUE
HOPOKIACT TMOCIECTBUS, AHAJOTHYHBIE POXKICHUIO COOCTBEHHOIO MalbIIIa.
Crartyc eIMHOKPOBHOTO OTIPBHICKA M YCBIHOBJIEHHOTO/yIOYEPEHHOIO OJMHAKOB.
Kpyr B3auMHBIX 0053aTE€NbCTB OINEKYHa/ MaTPOHATHOTO BOCIMTATENSI U PeOCHKA
HECPaBHUMO YXKE.

OTaenbHOrO BHUMAHUS 3aCiyKUBAIOT (PaKTUUECKHE BOCHHUTATENId U
BOCIIMTAHHUKHU. 3aKOHOJATENb YNOMHUHAaeT 0 HUX B cT. 96 CK P®. B3pocibie
IJ1aTeXKECOCOOHbIE (PAKTUYECKHE BOCHUTAHHUKUA MOTYT OBITh OOSI3aHBI CyIOM
yIUTAYMBaTh AJMMEHTHI B TIOJIb3y CBOMX OBIBIIMX (DAKTUYECKUX BOCTHTATEIICH,
€CJIM Ha UX COJIEP>KaHUM OHU HAXOJUJIHUCh Oosee 5 jerT.

Bricka3piBaeTcsi MHEHHE, 4YTO TIEpEYeHb OCHOBAHWW BO3HUKHOBEHUS

CEMEMHBIX TPABOOTHOLICHUH CIIEIYET PACIIUPUTH 32 CYET:

! "Cemeitnbiit kogexe Poccuiickoit Oenepanun” ot 29.12.1995 N 223-03 (pen. ot 14.11.2017) //
Cobpanue 3akoHoatenbeTBa Poceniickoit deneparuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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- CBOICTBA, BO3HUKAIOIIETO BCIJIECJACTBUE 3aKIIOUEHUs Opaka (CBOsSKaMH
YEJIOBEKY MPUXOIATCS OTYUM, TECTh, CBEKOP, CHOXA, HEBECTKA);

- IyXOBHBIX CBS3€H, BO3HUKAIOIIUX 110 LIEPKOBHO-KAHOHUYECKHUM IIpaBUIaM
1ocJie MPOBEACHUS PEIIUTHO3HBIX 00PAI0B (pedb UIET O KPECTHBIX OTIaX/MaTepsix,

KpPECTHUKAX, KyYMOBBSX) (PUCYHOK 3).

CeMeunHbIn
Kopekc
P.OD.

N
©

Mopsapok
MpaBuna pacTopXeH
BCTynneHun ua bpaka
B 6pak
v
)74 pY
Ob6s3zaHHOCTH
cynpyros /
JiniHble ) . NmyuecTeeHHble
npasa S 3 npaga cynpyros
cynpyros

Pucynok 3 — Cemeitnbiii kogexkc PO

O nyxoBHbIX cBs3siX Ha Tekyuiee Bpems B CK P® He ynmomuHaercs. 1o
BIIOJIHE PE30HHO, YUUTHIBAsI KOHCTUTYLIMOHHBIM NMPUHIUI PEIUTHO3HON CBOOOIDI.
A BOT no moBoay cBoucTBa He Bce oaHo3HauHO. C1.97 CK P® rapantupyet
HETPYAOCIOCOOHOMY OT4YeMy/Madexe BO3MOXKHOCTb B3bICKMBAaTh AJIUMEHTHI CO
B3pOCJIOTO IJIATEKECIOCOOHOI0 MachlHKA/TIaJ4epHUIIbl, €CJIM BMECTE OHU TPOXKHUIU
Oonee 5 ner.

[Tpumep: M. xenmiics Ha >xkeHnmHe JK ¢ MmanonmetHuM pebernkoMm P. ot
npenbiayiero opaka. M ve ynouepsut P. M u XX npoxuiu B Opake 10 ser, a 3aTem
pazBenucb. M MOXET MNpeabsBIsATh TpeOoBaHWS K B3pociod P o0 ymiare
aJIMMEHTOB Ha €ro coJiep)kKaHue HecMOTpsl Ha pa3Boa. IIpumeuanue: ecnu Obl P
ObLJ1a yTOUepEeHHBIM (2 HEe POJHBIM) pedeHkoM K, cuTyarust Obl HE U3MEHUIIACh.

Huckytupyercs Bompoc 00 OTHECEHMH K CyObeKTaM CeMEeWHBIX

HpaBOOTHOH_IeHI/Iﬁ OpraHOB OIICKH. Ectb MHCHHUE, YTO TaKUMU CY6’BCKT3MI/I MOT'YT
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ObITh TOJIBKO JtoaU. [IpuBnexaer BHuMaHue u ¢opmynupoBka ct.147 CK. B Helt
yKa3aHO, YTO OpPTaH OMEKU «UCIOJHSAET 00SA3aHHOCTH OMEKYHa», a HE «BBICTYIAIOT
OTICKYHOMM .
Hekoropble aBTOpBI TakKe YKa3blBalOT HAa aAMUHUCTPATHBHBIA XapakTep
B3aMMOOTHOIICHHH, BO3HUKAIOIINX MEXITY OpraHaMU ONEKH U:
-  poAMTENSMH,  WCOPAIIMBAOIIMMHU  pa3pelIeHHE  Ha  MOPOJAKY
HEJIBUYKUMOCTH, PUHAJJIEKAINNA PEOCHKY;

- OoTHaMu/MarepsiMu, TPeOYIOIIMMHU OpPraHU3allid BCTPEY C COOCTBEHHBIM
OTJEJBHO )KUBYLIUM PEOCHKOM;

- MOTEHUMAJbHBIX YCHIHOBUTEJEH/MONEUNTENEH, KAKIYIIUX HPUHATH
MaJbllla B CEMBIO.

OObexTaMu CEMEWMHBIX B3aUMOOTHOILIICHUI IIPU3HAIOTCSA
MMYILIECTBEHHbIC/HEUMYILIECTBEHHbIE ~ OJlara, 1O MOBOJAY  KOTOPBIX  OHHU
ckianpiBatorcs.  ExamHoro  mpencraBieHuss 00 00bEKTax — CeMEMHBIX
IIPABOOTHOIIEHUM HA JAaHHBIM MOMEHT HE CyLIECTBYET. PacCMOTpUM THIIBI TaKHX
OOBEKTOB.

IloBenenue:

- AaKTUBHBIE JCHCTBUS: YCHIHOBJIICHHME, MOJaya 3asBICHHUS Ha pPa3BO/,

yIuiaTa aJlJiMEHTOB;

- BO3JEpXaHUE OT ONPENENECHHOTO IMOBEJAEHUS KaK-TO MPUMEHEHHE

(¢u3nyecKkoro HacWiIMs B KauecTBE METOJa BOCHUTAHMs, pas3rjalleHue
TaifHbI YCHIHOBIICHHS".

MarepuanbHble 0y1ara: HEABUAKUMOCTb, 3€MJIs, LICHHbIE OyMaru.

Nudopmarusa. 1o HeMaTepuanbHOE O1aro SBISETCS BAXKHBIM OOBEKTOM
paccMaTpuBaeMbIX IPABOOTHOIICHUM. B 3TOM KauecTBe OHa YIMOMSIHYTO B CTaThsIX

66, 139, 15 CK P®. Peun B HUX HJET O:

! "Cemeiinbiit konexc Poccuiickoit deneparun” ot 29.12.1995 N 223-D3 (pen. ot 14.11.2017) //
Cobpanue 3akonHomarenbcTBa Poccuiickoit ®enepanuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.

2 Azapesuu /. Bpaunble s5eMeHThI U uX 3HadeHue. Spocnasnb: Tunorpadus I'. dansk, 2015. C.
342.
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- BO3MOYKHOCTHU OTJIEJIbHO MPOYKUBAIOLIETO POJUTEIIS MOIYYaTh CBEICHUS
O CBOEM OTIPBICKE W3  MEIUIUHCKUX, pPEeaOUIUTAIMOHHBIX,
00pa3oBaTeNbHBIX YUPEKIACHUI;

- TalHE YCHIHOBJICHUS;

- PaCKpBITHUM MEAUIIMHCKUX CBEJCHUM O 3I0POBbE OpauyromIerocs.

Ecte  HeckonbkO ~ OCHOBaHMWA g KJIacCUPUKAUU  CEMEHHBIX
IPaBOOTHOIICHU Ha BUJIBI (PUCYHOK 4). OHAKO €IMHOW CTPONHON THITOJIOTUH HE
cinoxuinock.  KiroueBasg  mpUYMHAa —  KOMIUIEKCHBIM,  MHOT'OACHEKTHBIM,
coOupaTebHBIA XapaKTep pacCMaTPUBAEMbIX B3aUMOOTHOIIICHUH.

[Ipumep: Opak MOPOXKAAET MHOXKECTBO HUMYIIECTBEHHBIX M JMYHBIX
B3anuMoOcCBsizeil. CyIlecTBOBaHHE KOMIUIEKCHOTO OpayHOro MpaBOOTHOIICHUS
oueBHIHO. OpHAKO HeNb3d OTPULATh CAMOCTOATEIBHOCTh €ro  OTAEIBbHBIX
aCIeKTOB, HAIIPUMEP — ATUMEHTHBIX.

1) OTHOCUTEIIbHBIC

Konnenmuio neneHus mo paccMaTpyuBaeMOMYy MNpH3HaKy paszpadotan B.A.
PsacennieB. OTHOCUTEIbHBIE MPABOOTHOIICHUSI C aOCOJIIOTHBIM XapaKTEpoM
BBIJICJICHBI B OT/ICJIBHYIO KaTETOPHIO 110 MIPU3HAKAM:

- YETKOM OUepeAHOCTH Kpyra HOCUTENEH npas;

- BO3MOXHOCTH 3aMHTEPECOBAHHBIX JIMI[ TMOJYYUTh 3aIIATY Ha Clydail
MOCATATEIBCTB CO CTOPOHBI JIFOOBIX TOCTOPOHHUX JIFOJICH UM OpTraHU3alluiM.

[Ipumep: BO3MOXXHOCTM peOEHKa TMOJdy4yaTh HaJIekKallee BOCIUTAHHE
KOPPECIIOHAUPYET O0S3aHHOCTh POJUTEICH BOCHUTHIBATH CBOMX 4Yana (cT.54, 63
CK).

[TocnenHue BOJBHBI BHIOMPATH CIIOCOOBI W METOIBl BOCIUTAHMS, HE
MPOTUBOPEYAIIINE OOIIESTIPUHITHIM STUUECKUM HOPMaM.

Ecnu mnoctopoHHue JsMIla MPEMmsITCTBYET BOCHUTATEIBHOMY MPOILIECCY,
pOAMTENM  BIpPaBE TMOJYyYUTh  aJICKBAaTHYIO 3alllUTy. PaccmarpuBaembie
MPABOOTHOIICHUS OTHOCUTEIbHBI, MIOCKOJIBKY KPYT JIUIl, 00sS3aHHBIX 00ECIeYUTh

pe6eHKa HaUICKaIllUM BOCIIMTAHHUCM, YCTKO OYCPUCH.
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B nonHo# ceMbe 00513aHHOCTH 110 OpraHU3al[Mi BOCIIUTATEIBHOIO Mpoliecca
HEeCyT 00a poAaUTEs.

AOCOTIOTHBIA XapakTep 3alUTbl MPEANoaraeT BO3MOXHOCTb JIFOOOTO
pOIUTENs 3allUIaTh CBOM IpaBa Ha BOCIHTAaHHE pPEeOEHKAa OT MOCATATENIbCTB
JI00BIX TOCTOPOHHUX JIUI, Oyab TO 6abyIika, cocell, BOCIUTATEb JETCKOTO Caja,
CBAIICHHUK .

JIis cpaBHEHHUA: TPaXJAAHCKHE MPABOOTHOUICHUS] COOCTBEHHOCTH HUMEIOT
aOCONIOTHBIN  XapakTep. BO3MOXHOCTSIM  COOCTBEHHMKA TIOJb30BaThCS U
pacrnopsKaTbCest CBOMMH aKTUBaMU KOPPECIOHIUPYET 00513aHHOCTh
HEOTPEIEeNEHHOTO0 Kpyra CTOPOHHUX JIHMII HE BMEIIMBAThCS B OTH Mpolecchl. B
Cllydae COBEpIICHMs MOCIraTelbCTBa HA €ro COOCTBEHHOCTH JIFOOBIM CTOPOHHUM
JMIIOM MPaBO00JIaIaTeNb MOXKET 00paIIaThes 3a 3alUTOM.

OTHOCUTENBHBIE ceMeNHEIe IIPaBOOTHOILIIEHUS, HE oOJ1ataronye

a0COJIFOTHBIM XapaKTCPOM 3alllUTHI.

l CemediHble NPaBOOTHOWEHHUSA l

abCconoTHbIE
C HEKOTOPbIMH OTHOCHUTENbHbLIE,
%T:gg:;z'&:‘”: npM3HaKamu He obnapaioume
XapaKTepoM 3aLHTI OTHOCUTENbHbIX abconoTHLIM
(Hanpumep (Hanpumep, XapaKTepoM 3aLiuTbI
npaaoomomeﬁua NPaBOOTHOWEHUS (Hanpumep, NUYHbIe
no nosoay no nosogy obyew HEUMYLLECTBEHHbIE
BOCMUTAHUS AeTeH) COBMECTHOM OTHOLUEHMA Mexay
- CODCTBEHHOCTH cynpyramu)
Cynpyros)

Pucynoxk 4 — CemeiiHbie MpaBOOTHOIICHUS

AOCOIIOTHBIE IIPAaBOOTHOIIICHMA, O6HaI[aIOIHI/Ie OTACJIBbHBIMU IIPU3HAKAMHA

OTHOCUTCIIbHBIX.

! Benemanckuit M.1. 3akon I'panckuii. 3HaueHue ero B pycckom npase. M. CHHOZalIbHas
tunorpadus. 2013. C. 340.
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[Ipumep: cynpyrn  NpU3HAIOTCS  PABHONPABHBIMU  COBJAJENIbLAMH
OOIICHAKUTHIX ~ aKTUBOB  0e3  ompexaeneHuss  jgoieil.  [IpaBooTHomIeHUs
COOCTBEHHOCTH UMEIOT aOCONIIOTHBIN XapakTep.

OpnHako B3auMMHBIE 0053aTENIbCTBA CYNPYTOB OTHOCHUTEIBHBI, MOCKOJBKY
KPYT YIIPaBOMOYEHHBIX JIUI] YETKO OYEPUEH.

CrouT TakKe y4ecTb, UTO COBMECTHAss COOCTBEHHOCTb CYIPYTOB SIBISETCS
0e3noneBoil. PeanbHble 101U onpenensercs ToAbKO B ciiyyae pasaena. OTuykaathb
COBMECTHOE JIBJKUMOE MMYIIECTBO MOXET 000l u3 cynpyroB. Cornacue
BTOPOTO IPE3FOMHUPYETCSI.

Ecnu B uTore BBISIBUTCS, YTO BTOPOW CYNpyr He ObUI OCBEIOMIIEH 00
OTYYXJCHUH WM HE KeJall ero, 3alllUTUTh CBOM IpaBa 0e3 pa3jena MMYIIECTBa
eMmy OylIeT BecbMa CIIO)KHO, IIOCKOJIbKY HE YCTaHOBJEHbI HHU JIOJIM, He
MPUHAICKHOCTh KOHKPETHBIX BEIIEH OJTHOMY WJIH JPYTOMY CYTIpPYTY.

[Ipumep: ecnu BO BpeMsi KOMaHIUPOBKH My»Xa *e€Ha Mpojaia 00CTaHOBKY
KBapTUPHI (CAHTEXHUKY, MEOEIIb, JIFOCTPBI, KOBPHI), TUCATh 3asBICHUE B MOJIUIUIO
0 Kpaxke OecIloyIe3HO. YTOJIOBHOE NPECIEJOBAHUE €M HE TIPO3UT, IOCKOJIBKY

o 1
HCBO3MOJXHO J0Ka3aTb, YTO JKCHA ITpoJalia HCUTO, €U HC IIPHUHAIICIKAILCC .

! I'pubanos B.II. [Ipenensl ocymiecTBIeHUS U 3allUThl TpakJaHCKUX mpaB. M.: M3garenscTBo
MI'Y, 2015. C. 283.
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T'JIABA 2. BUJIbI, ®OPMbI 3ALIIUTHI Y1 TIPOBJIEMBbBI
PA3BPELIEHWS JEJI, BOSHUKAIOIIUX U3 CEMENHBIX
IMPABOOTHOIIEHUHA

2.1 Buapl ceMeiiHbIX CIOPOB U (POPMBI X AU THI

CeMeliHbple CIIOpBI IO CBOEW CYTH 3TO PAa3HOINIACUSA, KOTOPHIE BO3HHKAIOT
MeX1y 000MMHU CyNpyraMu, I€TbMU U APYTUMU JuiiaMu. KoHEUHO, TaHHBIE CIIOPHI
UMEIOT OYEHb OOJIBIION OXBAT.

CemeiiHble crOpbl, MO OOIIEMYy MHEHHIO aBTOPUTETHBIX IOPUCTOB H
TEOPETHUKOB MPAB - 3TO camasi paclpOCTPAHEHHAsI KATEropus Jell.

I'paxknaHckoe CyaONpOU3BOJICTBO, IOYEMY TO IPUHATO CUATATH IPOCTHIM U
He OoOpeMeHEHHBbIM. Tak BOT, Ipa)KJaHCKOE CYJIONPOU3BOJCTBO SIBJISECTCA CaMbIM
0GpEMEHEHHBIM IIPOM3BOICTBOM H, 6€3yCIIOBHO, HE MPOCTHI B Pa3PELICHHH.

OpnHako, HEKOTOpBIE CEMEWHBIE CHOpPBI BCE K€ MOIAAITCA 0CO0OMY
pa3penieHnIo TaKoe pa3pelieHue MPEeACTaBIsieT cO00W MPUILECTBHE K MUPOBOMY
COTJIAILIEHUIO 10 CYJIEOHOr0 3aceaHtsl MU K€ HEMOCPEICTBEHHO, BO BpEMSI.

KoHeuHo, Kaxaplii ClOp WHAWBUIYAJIEH MU HE MOXKET ObITh PacCMOTPEH
OJTHOBPEMEHHO C JIpYIrMMH MOJ0OHBIMU. B cemeilHbIX cropax 3aTparuBaroTcs
OTHOUIEHUS MEXAY POIUTEISAMH, IETHbMHU U IPYTUMU JTULAMU.

CewmeiiHble CIOPBI MO-MPEKHEMY OCTAIOTCA CaMbIMH PAaCIPOCTPAaHEHHBIMU B
cynebnoit cucreme Poccuiickoii denepanuu. Jluaupyronme CTPOKH 3aHUMAIOT
CIOpHBI O pa3ferne JeTel, UMyIlecTBa U Opakopa3BOIHBIE MPOLIECCHI.

K coxanenuto, naxe camble TPUMUTHUBHBIE KOH(JIMKTBHI, KOTOpHIE
HAa3pEBAIOT JI0Ma Ha KyXHE, JIIOJU HE MOTYT PELIUTh CBOMMH CUIIAMH.

JlanHble KOH(MIMKTBI 3aKaHYMBAIOTCA CyI€OHBIM 3aceJaHueM U JPYTUMU He
caMbIMU IPUATHBIMH MOMeHTaMH. PaccMoTpuM cemeitHble criopbl 6ojiee moapoOHO

C TOYKH 3pCHUA 3aKOHA.

! ['puropoBckuit C. [IpuuuHbI U OCTEACTBHS pa3Boja U OpaKopa3BOJHOTO MpoIlecca Ha CyIe
nyxoBHOM. CII0.: Tunorpadus IIpaButensctByromero Cenara, 2016. C. 146.
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[lepBas rpynna Takux KOHQIUKTOB — pacTop:keHue Opaka. K pacTopkeHuro
Opaka NpHUXOJAT BBUIY CaMbIX pa3HbIX NpU4UH. OJIHA U3 BO3MOXKHBIX — 3TO
HEBO3MOHOCTH BaIlIETO COBMECTHOT'O CYIIECTBOBAHHUS MOl OAHOUW KPBILIEH.

OmuH W3 CynpyroB HE XOYeT pPa3BOAUTHCA WA K€  OCTAJIHCh
HECOBEPILICHHOJIETHUE JETH — B ATOM CIIy4ae pa3BOJ MPOUCXOAUT B CYIEOHBIX
OpraHax.

Enie ogHMM Ba)KHBIM CIIOPOM SIBJISIETCS pa3jied] UMYIIECTBA CYIPYrOB MOCIHE
pa3Bona. I'paxkiane eire He OCO3HAJIM TO, YTO JUISI TOTO, YTOOBI COXPAHUThH CBOE
UMYILIECTBO B LIEJIOCTU COXPAHHOCTH HEOOXOIUMO COCTAaBIATH OpauHble JOTOBOPBHI.
[IpeneOperass 3TUM JOKYMEHTOB MOci€ Opaka Cynpyram MOpPUXOAUTCS JEIUTh
uMy1ecTBO. [IporcXoauT 3T0 HE B HOTapUaIbHOU KOHTOPE, a B CYE.

Eme oauH pacnpocCTpaHEHHBINM CHOP — 3TO B3bICKaHWE aJIMMEHTOB. Mmeer
MECTO OBITh B CIIy4asiX, KOTJla OJUH U3 POJAUTENEH NepecTaeT MPUHUMATh Y4acTHe
B BOCIIUTAaHUU pEOCHKA U HE MOJJCPKUBAET €ro MarepuaabHO. Takke aluMEHTHI
MOTYT HAUHMCIIATHCS 0 CTPOCTU U IO MHBAJIMIHOCTH.

Eme oauH BHI cropa — 3TO ONpeNEieHHE MOpsJIKa OOIIEHUS CO CBOUM
peOEHKOM B ciyyae pa3Boja pPOAUTENEH U €ro MecTto HpoxuBaHUe. bbIBaroT
cily4yau, KOrJa M MaThb W OTEl] OJUHOKOIO CHJIBHO XOTST BOCCOEIWHEHHUS C
peOeHKOM, U, HE JOTOBOPHUBIIUCH BHE CTEHAX CyJa, OHM HAYMHAIOT CHOPUTH 00
9TOM YK€ B 3aJi¢ 3aCeIaHus

YacTo BO3HHMKAIOT CHOPHl 00 YCTAaHOBJICHUM WA K€ OCIapUBAHHUU
OTIIOBCTBa. Takue mporecchl, 0€3ycI0BHO, OOUHBI U JJI1 MaTepH U i peOeHka,
OJIHAKO >KeJlasg MOJyYUTh MpaBay, OTUHI UAYT MHOTAA U HE TOJBKO Ha CylneOHbIe
3acenanus nin aHaim3sbl JJHK.

[Ipotiecchl Mo JHIIEHUIO POAUTENIBCKUX MPaB — CaMbl€ yKacHbIE criopbl. Kak
paBuio, JHINAIOT POAMTENBCKUX IpaB B Cllydyae >KECTOKOTO OOpamieHus C
pebenkoM. KoHeuHo, Takue criopbl pas3iaratoT Haile 00LEeCTBO, MOIa0T IJIOXO0MH, a

JIJIS1 KOTO TO HA000OPOT — MOYYUTEIbHBIN MPUMED.

! 'ypee ILIL. CyneGHoe pasbHpaTelbeTBO rpaskiaHckux aeir. M.: Docropusaar, 2015. C. 213.
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B nro6om ciyyae HEOOXOIUMO TOYHO MOHUMATh M OCO3HABaTh (haKT TOTO,
YTO KaXKAbId CIIOp MHAMBUAYaJI€H U OOJAaeT PsIOM CaMbIX HEBEPOATHBIX IS
KaXXJIOTO OCOOCHHOCTEH.

Kak mpaBuno, pacCCMOTpEeHMEM CEMENHBIX CIIOPOB 3aHUMAETCS HUKTO MHOU
Kak MUpOBOW cya. Yamie Bcero MMEHHO K HeMy OOpamiaroTcsi 3a TeM, YTOOBI
MPaBUJIBLHO HCTOJIKOBATh CIIOP W COOTBETCTBEHHO paspemuTh ero. 006 sTom
TOBOPUTCS B TIPAXKIAHCKOM MPOLECCYaJbHOM KOJEKCE, a HMEHHO B CTaTbhe
JBA/ILIATh TPETHEN.

Ecnu 6b1Th G0siee JOCTOBHBIM U ITy0>K€ BHUKHYTH B MOJIOKEHUE CTaThH, TO
MOYHO TaK>K€ BBIJICTIUTD PsAJl 0COOCHHOCTEN TaKOr0 paCCMOTPEHHS.

Tak, MUPOBOIi CyJl pacCMAaTpUBAET HE BCE CEMEMHBIE CIIOPHI, a TOJIBKO Jeia
O BBIJJAY€E CIAEIBHOIO NPHUKa3a. TO eCTh HAa MOJIyYEHNE AIMMEHTOB, a TAKXKE JENa O
pacTopxkeHuu Opaka. Ho Tak mpoucXOauT TOJIBKO B TOM CIy4ae, €CJIH JIETIM HET
COBEPIICHHOJIETHS, OJHAKO CYHPYTH O JIeTAX HE CIOpSIT .

Eme onHa curyanmsi, B KOTOPOM NPUHUMAET y4aCTHE MUPOBOM CyI — 3TO
paszzen umyuniectBa. Tak, MMyLIECTBO IEIMTCS B TOM Cllydae, €CIIH JCHEKHBIN
CIIOp HE CJIMIIKOM OOJIBIIION M HE UCUUCTSETCS OONMBITMMU U (pamu.

WNHble [nena, COTJAaCHO TPAXKIAHCKOMY IPOLIECCYATBHOMY  KOJEKCY
paccMaTpHUBAIOTCS YK€ PAaOHHBIM CYJIOM, a B CiIydae 00KallOBaHUSI — BBICIIUMHU
uHCTaHUUsAMH. TakuMm oOpa3oMm, Bce Jella, KOTOPbIE OTHOCATCA K KaTEropusiMm
CEMENHBIX CIIOPOB PACCMATPUBAIOTCS TOJBKO B CYJIE.

He xaxnaplii crnop [OOMKEH pemarscs pelieHueM cyaa. B mpakrtuke
HEMPEMEHHO JOJDKHBI OBIT MOJOXKUTEIbHBIE ciydau. OOuH M3 TaKUX — 3TO
poLeIypa MEIUALNH.

Menuanusi oueHb BakHa B XOfe cyaeOHOro 3acenanus. MHorma Onuskue
JHOM 3a0BIBAIOT O TOM, YTO OHU CEMbSl M B IbUTY HErOJOBAHMS CTApaloTCS BCE

Oonpiie HaconuTh Jpyr Apyry. Kak okazaigoch, TpH TpamMOTHON paboTe

! E¢umosa 10.B. Tlpoueccyaabibie OCOOEHHOCTH pPACCMOTPEHHS OTACIBHBIX KATErOpHii

rpaxknanckux nen. Caparos: Hayka, 2016. C. 219.
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CHelualncTa MeAuaropa MHOTHE CEMbH OCTAIOTCS KpPENKUMH, a MHOTHE
IpoLEIypa PEMIAIOTCS HAMHOTO IPOLIE.

MenuaTop o4eHb IPaMOTHO PACCTABIISIET BCE TOUKU HAJ U, TOBOPUT O TOM,
yTo OyAeT B clydae TOTO WJIM WHOTO PEIICHUS a IJIaBHOE, HATIOMHHACT OJM3KUM
JIIOJISIM O TOM, YTO OHU JICUCTBUTEIHLHO OJIM3KUE.

MenuaTtop HEXHTPHIM CIIOCOOOM  BBIY)KMBA€T HWHTEPEChl CTOPOH H
IpemlaraeT peueHue, KOTOpoe MAKCUMAJIbHO YOBJIETBOPUT TPeOOBaHUS KaXKJ101
u3 crtopoH. Ecmum e Takas mpoieaypa BO BpeMs CyAeOHOro 3aceqaHus
HEMPOBOJUTCS, TO BEJIMKA BEPOATHOCTh TOTO, YTO HU OJHA CTOPOHA HE OCTAHETCS
JIOBOJIBHOM PEIIEHUEM.

[IpuMeHUTH Mporenypy MeIUalui MOXKHO MPAKTUYECKH Ha JI000M cTaauu
TPaXKJAHCKOro TMporecca. Takke M MHpPOBOE COIJIAIIEHHE MOYXHO 3aKIIOYHTh

v 1
IMPAKTHUYCCKH Ha JIF000M cTaguu .

2.2 TIpo6JieMbl paccMOTPeHHs CIIOPOB, BLITEKAIOIMX U3 OpPauyHO-ceMeifHbIX

OTHOIIICHUH

B coorBerctBun ¢ Kouctutymuen Poccuiickoit ®denepanuu cemenHoe
3aKOHOJAaTEJILCTBO HAXOJIUTCS B COBMECTHOM BeneHnu Poccuiickoint Denepanuu u
cyobekToB Poccuiickoit denepanuu.

B crity umriepaTBHOrO yKa3aHUsl CEMEMHOE 3aKOHOIATEIIbCTBO COCTOUT M3
CewmeiiHoro konekca Poccuiickoit @enepanuy U1 NTPUHUMAEMBIX B COOTBETCTBUU C
HUM JpyTUX (efepajbHbIX 3aKOHOB, a TAaKXKe 3aKOHOB CyOBEKTOB Poccuiickoit
®denepanuu. 3akoHbl cyobekTOB Poccuiickoit deneparnuu peryiupyroT ceMeHHbIe
OTHOILICHHWS TI0 BOMpPOCaM, OTHECEHHBbIM K BeJeHUI0 CyOBekToB Poccuiickoit
Oenepannu, CemelHbIM KoJekcoM Pocculickoit ®enepanuu, U 1O BOIMPOCaAM,

HernocpeacTBeHHO CeMeHbIM KOJEKCOM HE yPEryJIMpPOBaHHBIM.

! 3aBbsiioB A. K BONpoCy 0 Opake u 6paunoM pazsoze. CII0.: Tunorpadust M.M. CracroneBuua,
2015.
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Ocy1iecTBiieHHE YJ€HAMHU CEMbU CBOUX MPAaB M MCIOJHEHHE HUMH CBOUX
00s3aHHOCTEH HE JOJHKHBI HApPyIIaTh IpaBa, CBOOOJBI M 3aKOHHBIC HHTEPECHI
JPYTUX YWICHOB CEMbH M MHBIX IPakK/IaH.

OO6amanue ceMEMHBIMU TPaBaMH HEPA3PHIBHO CBS3aHO C YBAXKEHUEM IIpPaB
JPYTUX YJIECHOB CEMbHM, KOTOpPbIE HE JOJDKHBI HApyIIaThCsl HU MPU KaKUX
obcrosaTenbcTBax. OHO Takke O3HAYaeT, YTO CBOOOJIa BhIOOpA, MpeaocTaBisseMas
JUIy B OCYIIECTBICHUU WHIWBUIYAIbHBIX HWHTEPECOB B cdepe CeMeHWHBIX
OTHOIIICHWM, HWMEET OMNpEJICIICHHbIC TpaHMIIBl, HaIpaBJIECHHbIE KaK Ha
MPEIOTBPAIICHUE A3TOUCTUYECKOTO CBOEBOJIMS M aHApXW3Ma, CTOJKHOBEHUH W
KOH(JIMKTOB, TaK U Ha oOecrieYeHue MpaB U UHTEPECOB IPYTUX YJICHOB CEMbH.

3amuTa  CEeMEWHBIX TMpaB  OCYIIECTBISETCS CyAOM IO  IIpaBWjIaM
rpakJIaHCKOTO CYAONPOU3BOJCTBA, a B CiIyyasX, MpeaycMOTpeHHbIX CeMelHbIM
kozekcoM Poccutickon @enepannu, - TOCYJapCTBEHHBIMU OPraHaMH, B TOM YHCIIE
OpraHaMH OIEKH M [OMCYUTEIHCTBA .

K  coopam, BO3HHMKawIIUM U3  OpayHO-CEMEHHBIX  OTHOLIEHUH,
paccMaTpuBaEMbIM CyAaMH, OTHOCSITCS CIIOPBI;

- 0 pacTOp>KCHHH Opaka;

- MpU3HaHUE Opaka HECHUCTBUTEIIbHBIM;

- MPU3HAHUK OPAavyHOTO JOTOBOPA HEJECHCTBUTEILHBIM,

- 0 pazJziesie COBMECTHO HAXKUTOTO UMYIIIECTBA;

- 0 B3bICKAHWH aJIUMEHTOB;

- 00 ompenelcHHMM MeCTa >KUTEIbCTBA HECOBEPIICHHOJETHUX JCTEH U
OTpeIeSICHUs MOPSIKa OOIICHUSI ¢ HUMH OTACIBHO MPOXKUBAIOIINX POJIUTENICH U
JIPYTUX POJICTBEHHUKOB;

- 00 ociapyBaHUM WJIK YCTAHOBJICHUH OTIIOBCTBA;

- 00 OrpaHUYCHUM WU JIUIIEHUU POJAUTEIBCKHUX MPaB;

- YCBIHOBJICHHUE JI€T€M M APYrue, KOTOPBIE PETYyIUPYIOTCS, MPEXKIE BCETO,

Hopmamu CK P®d, T'K PO (rmaBa 16 «OOmas coOCTBEHHOCTbHY),

! 3eiinep H.b. CyneOnoe pemenue mo rpaxaanckomy aeny. M.: KOpuanyeckas nureparypa,
2016. C. 121.
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[TocranoBnenusimu IlnenymoB BepxoBHoro Cyna PD Nel5 ot 05 nHosiOps 1998
roga «O NpPUMEHEHHH CyJaMU 3aKOHOJATENbCTBA MPHU PACCMOTPEHUH JAEN O
pacTopkeHun Opaka», U oT 25 okta0ps 1996 roga Ne9 «O npumeHeHuu cyaamu
Cewmeitnoro koaekca P® npu paccMorpenuu aen o0 yCTaHOBIEHUHU OTIIOBCTBA U O
B3bICKAHUU AMMEHTOBY», OT 27 mas 1998 roma Nel0 «O mpumeHeHuM cyaamu
3aKOHOAATENBCTBA MPHU PA3pPEUICHUN CIOPOB, CBS3aHHBIX C BOCIUTAHUEM JIETEI»,
O0630pOM TMPAKTUKU Pa3pelIeHUs] CyJlaMH CIOpPOB, CBS3aHHBIX C BOCIHTaHUEM
nereu, yrepxkaeHHbIM [Ipesnamymom Bepxouoro cyna PO 20 urons 2011 rona;
O030poM cyneOHOM MPAKTUKU IO JI€JaM, CBSI3aHHBIM CO B3bICKAHUEM AJIMMEHTOB
Ha HECOBEPILICHHOJETHUX JIETEN, & TAK)KE HETPYAOCIOCOOHBIX COBEPUIEHHOJIETHUX
neteit, yreepxnéuubM Ipesuanymom Bepxosroro Cyma PO 13 mas 2015 roza’,

OtBeTbl Ha NPOOJIEMHBIE BOIPOCHI, BBITEKAIOIIME W3 OpayHO-CEMEWHBIX
OTHOILIEHHH, cofepxaTcs Takxke B O030pax Bepxosnoro Cyna PO.

OcTaHOBUMCS JIMIIb HA YaCTH BOMNPOCOB, BBI3BIBAIOIINX CIIOAKHOCTH IPHU
PacCMOTPEHHUU J€N1 YKa3aHHOM KaTeropuu.

Ha tpeboBanusi, BRITEKAIOININE U3 CEMEHHBIX OTHOIIICHUM, NCKOBAsI TAaBHOCTh
HE pacIpoCTpaHsAETCs, 3a HCKIIOYEHHEM CIIy4aeB, €CIM CpPOK IS 3allMTh
HapyLIEHHOTO MpaBa ycTaHoBlieH CeMelHbIM KoAekcoM Poccuiickoit denepanuu.
[Ipy nOpUMEHEHHH HOpPM, YCTAHABJIMBAKOIIMX HCKOBYIO JaBHOCTb, CYI
pykoBoAcTByeTcs mnpasuinamu crated 198 - 200 m 202 - 205 I'paxgaHckoro
kozekca Poccuiickoit denepannu.

[Tomoxenns I'paxnanckoro kozaexkca Poccuiickont @enepanuu O Cpokax
MCKOBOM JTaBHOCTH HOCAT MMIIEPATUBHBIN XapakTep. CTOpOHBI HE BIPABE CBOUM
COTJIAIIEHUEM HCKIIIOUUTh NPUMEHEHHE HCKOBOW JAaBHOCTH WIIM HU3MEHHUThH €€
cpoku. HeneicTBUTENBHBIM SIBJISIETCS M 3asIBJICHHE OJHOM M3 CTOPOH 00 OTKasze OT
UCIIOJIb30BAaHUSI MCTEUYECHMS] HCKOBOW JaBHOCTHM B KaueCTBE BO3PAXKEHUs Ha

. 2
TpeOOBaHKE IPYTON CTOPOHBI”.

! MMocranosnenne IInenyma BepxoBHoro Cyna Poccniickoit @eneparuu ot 19.12.2003 1. Ne 23
«O cynebnom pemenun» // Poccuiickas razera. 2003. Ne 3374.
2 Autokoibckas M.B. Cemeiinoe npaso. M.: YOpucts, 2016. C. 336.
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Cemeiinbii  koaekc Poccuiickoit ®@enepaiuu nOpsiMO  MPeyCMaTPUBAET
MIPUMEHECHUE CPOKOB MCKOBOM JABHOCTHU B CIEAYIOIIMX Clydasix. ['ONUYHBIN CPOK
HMCKOBOM JaBHOCTH TipeaycMoTpeH 1.3 cr.35 CemeitHoro kojaekca Poccuiickoi
denepanuu sl TPEOOBaHUM CyIpyra O NMPU3HAHWM CIETKA HEJIEHCTBUTEIHLHOM,
Yb€ HOTApUAIBHO YAOCTOBEPEHHOE COIJJACHE€ HA COBEPIICHUE CHEIKHA 110
pPaCHOPSDKEHUIO  HEABMKUMOCTBIO UM CHENKH, TpeOyolle HOTapuaibHOrO
yIOCTOBEpEHUSI M (UJIM) PErucTpaluu, APYTUM CYNpyroM He ObUIO MOJIYYEHO.
CpoOK MCKOBOW JTaBHOCTH MCUUCIIAETCS CO JHA, KOT/Ia CYNPYr y3HAl WIN JIOJHKEH
ObLT y3HATh O COBEPLICHUH TaKOW CAEIKH.

TpexyieTHH CPOK MCKOBOM JAaBHOCTM YCTaHOBJIEH I1.7 ¢T.38 CeMenHOro
kozekca Poccuiickoit @enepanuu Jisi TpeOOBaHUM pa3BEIEHHBIX CYNPYTOB O
paszene OOmIero MMYIIECTBA. 3/JE€Ch TEUEHUE CpOKa MCKOBOM J1aBHOCTHU
HAYMHAETCS CO JHS, KOI/Ia pa3BEJICHHbIN CyNpyr y3Hal WIH J0DKEH ObLI y3HAThH O
HAPYILICHNHU ero TPaB Ha o0Iee HMYIIECTBO JPYTUM CYIPYTOM .

['omnuHBII CPOK MCKOBOM AAaBHOCTH YyCTaHOBiIEeH 1.4 cT.169 CemeitHOro
Kojgekca Poccuiickonn ®Penepauuy Ui NPEIbABICHUSA OIAHUM H3 CYIPYrOB
TpeOOBaHUs O MPU3HAHUM Opaka HeACHCTBUTEIbHBIM, KOTJa IPYTroi CynpyT CKpbLI
OT HEro Halm4yue BeHepuyeckoi Oosie3Hu nnu BUY-uHdexunu npu BCTYIIIEHUA B
Opak. B Takux ciydasx CpoK MCKOBOH [aBHOCTH MCUYHUCISETCS CO JIHSA, KOTJa
CYNpYyr-UCTEll y3HAJ WIA JOJDKEH ObLI Y3HaThb O COKPBITHMH OOJIE3HH CYNPYrOM-
OTBETYUKOM.

HeonHo3HauHbIM SBIIIETCS BONPOC O NPUMEHEHUH MCKOBOW JABHOCTH I10
TpeOOBAHMSIM O B3bICKAHUM HEYCTOMKH 32 HECBOEBPEMEHHYIO YILJIATy aJUMEHTOB,
KOTOPBIM B NIPAaBOIPUMEHUTEIIBHOW  IPAKTHKE  paspemacrcs  ABYMs
MPOTHUBOIOJIOKHBIMHU CIIOCOOaMU.

1. TpeboBanue o B3bickanuM HeycTouku 1o cr.115 CK P® Bo3Hukaer u3

CEMEHHBIX OTHOIIIEHUH, KOTOPBIM CJIEIyeT MPUIaTh aOCOIIOTHYIO (POPMY 3aIlHTHI.

! Mnpuna O.10., Becranos F0.®. 3akmouenre W npeKkpamieHne 6paka: MaTepHanTbHO-PABOBBIE
U TpoleccyanbHO-TipaBoBblie npodiemsl. Biaagumup: OO0 Tpanzut-UKC, 2015. C. 288.
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B cuny cratbm 9 CK P® Ha TpeOoBaHUs, BBITEKAIOIIHUE U3 CEMEHHBIX
OTHOUIEHUI, HCKOBAsl TABHOCTh HE PACIPOCTPAHSIETCS, 38 UCKIIOYEHUEM CIIy4aeB,
KOTJa CpOK ISl 3aluThl HapymeHHoro npaBa ycrtaHoBiieH CK P®. Ilockonbky
CPOK JIJisi 3alllMThl HApYIIEHHOTro mpaBa O B3bickaHuM HeycTohku CK P®D nHe
NPELYyCMOTPEH, TpeOOBaHUS MOJUIEKAT YJIOBIETBOPEHHIO 3a BECh NEPHOJ
3a10JKEHHOCTH.

2. Ilpm gpyrom mnoaxoae cyAbl NPUMEHSIOT HMCKOBYIO JIaBHOCTD,
pacrpocTpaHsisi Ha YykazaHHble TpeOoBanus c¢1.196 'K P®, cchuiasce Ha
cleayromiee.

B cuny cr.2 CK P® cemeliHble NpPaBOOTHOIIEHHUS - 3TO OOLIECTBEHHBIE
OTHOILICHHS], YPETyJIUPOBAaHHbIE HOPMAaMHU CEMEWHOrO IpaBa, BO3HUKAIOIIUE W3
Opaka, poJICTBa, YCHIHOBJICHUSI WM UHOW (DOPMBI YCTPOUCTBA JI€TEH, OCTABIIMXCS
63 MOTEUCHHs POIUTENCH .

B coorBerctBumM co ct.4 CK P® x HazBaHHBIM B cT.2 naHHoro Kojekca
MMYIIECTBEHHBIM U JIMYHBIM HEUMYIIIECTBEHHBIM OTHOILICHUSIM MEXIY WiCHaAaMU
CEMbU, HE YpEeryJupoBaHHBIM CEeMEWHBbIM 3akoHomarenbcTBOM (cT.3 CK P®D),
IPUMEHSETCS T'PAKIAHCKOE 3aKOHOJIATEIbCTBO IOCTOJBKY, INOCKOJIBKY 3TO HE
MIPOTUBOPEYMT CYIIECTBY CEMENHBIX OTHOLICHHM.

OTHOomIEHUsT MEXAy IUIAaTENbIIMKOM M MOJy4yaTelieM aJlUMEHTOB,
BOZHMKAIOIIME TIPU MCIOJHEHUU JCHEXHBIX OO0A3aTENbCTB, PErYJIUPYIOTCS
OOlMMHU TPUHIIMIIAMH  00513aTeTLCTBEHHOTO TipaBa. K [aHHBIM JI€HEKHBIM
00s3aTeNIbCTBAM TMPUMEHSETCS MCKOBasl JaBHOCTh B TPHU TOJa, YCTAHOBJICHHAS
cT.196 I'K PO.

Cratpeit 208 T'K P® ompenenensl TpeGoBaHUS, Ha KOTOpPHIE HCKOBas
JABHOCTh HE pacnpocTpansercs. TpeOboBaHre O B3bICKAHUM HEYCTOMKH B CBSI3U C
3aJI0JDKEHHOCTBIO TI0 yIUIaT€ aJMMEHTOB HE COJEPXKHUTCS B 3TOM CTaThbe U HE

YCTAHOBJICHO MHBIMH 3aKOHaMU.

. Kan A.K., Komkua B.M. Oco6eHHOCTH pacCMOTPEHUS CyIaMH JIeJ1, BO3HUKAIONTUX X OpadHo-
cemeiiHblx oTHowmeHui. CeepanoBck: M3n-Bo CeepmioBckuil HOpuauuecknii MHCTUTYT HM.
Pynenxo, 2015. C. 101.
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JlanHoe TpeOoBaHHME HE CBA3aHO C MOJYYCHUEM COJIEp)KaHMS IOTydaTesis
QIMMEHTOB, a BBIMOIHICT (YHKIUIO CAHKIUU MPHU MPOCPOUYKE BBHITUIAT, KOTOPAS
MPAKTHYECKHU MOJTHOCTHIO OXBATHIBACT BO3MOKHBIE YOBITKH.

B cBa3m ¢ 3TMM  UWCKOBas JAaBHOCTh HMCUHUCISAECTCS IO  KaXIOMY
MIPOCPOUYEHHOMY ILIATEXKY.

[Ipu nmpuMeHeHnn cpoKa JaBHOCTU K TPEOOBAHUSAM O B3BICKAHUU AJIMMEHTOB
YYHUTBIBACTCS TO OOCTOSITENIBCTBO, YTO IIEISIMH yYCTAHOBIICHUS CPOKOB JTaBHOCTHU
apisieTcs  oOecrieueHre A(QPEKTUBHOCTH  MPUBJICUCHHS K  IOPUIAYECKOM
OTBETCTBEHHOCTH. CIMIIIKOM OOJIBIIINE CPOKU MPUBOAAT K yTpaTe JOKA3ATEIbCTB U
MCKaXEHUIO CMBICJIA U Ha3HAYEHUSI HaKa3aHUs, HUKTO HE MOXET ObITh MOCTaBJICH
MO/ yrpo3y BO3MOKHOTO OOpEMEHEHHs Ha HEOIPECICHHBIH WIH CIUIIKOM
JUTUTEIBHBIN CPOK.

Hamnume cpokoB, B TedeHHWE KOTOPBIX I JIMIA MOTYT HACTylaTh
HEOJIaronpusiTHbIE TMOCIEACTBUS, TMPEJCTABISET COO00OM HEO0OXOAUMOE YCIOBHUE
MIPUMEHEHUS 3TUX MOCIIEICTBUMN.

Cynebnas xoserusi [leHzeHckoro 00JIaCTHOTO CyJia Ha HacTOAIIEee BpeMs
ucxojis u3 0ykBanbHOTO ToJikoBaHUs cT. 9 CK P® npusHaeT npaBuiibHBIM MEPBHIN
MOAXOJl, BMECTE C TEM OTBET Ha yKa3aHHBIM BOMpPOC OyAET JAaH B TOTOBSIIEMCS
BepxoBubiM Cygom P® mieHyMe Mo alTMMEHTHBIM 00s3aTeIICTBAM

Bnecenne nzmenenuii B ¢r.c1.35, 38 CementHoro konekca PO denepanbHbiM
3aKkOHOM «O BHECEHMM H3MEHEHUW B OTAEJIbHBbIE 3aKOHOJATEIbHbIE aKThl Pd»
No391-®3 or 29 nexabps 2015 roma a63.1 nm.3 cr.35 CK P® wusnoxen B
CHEYIOLIEN peAaKIUu:

«3. Jlma 3akiatoueHHsT OOHUM M3 CYNPYroB CHEIKH IO PaCHOPSKEHUIO
MMYILIECTBOM, IIpaBa Ha KOTOPOE TMOJIEKAT TOCYHAPCTBEHHOW PETHCTpalyH,
CHEJIKH, JJIsI KOTOPOM 3aKOHOM YCTaHOBJIEHa 00si3aTelibHasi HoTapuasibHast ¢hopma,

WM CHETKH, TOJJIeXkKAIIe o00s3aTeIbHON TOCYJAapCTBEHHOW PETUCTpAIlnH,

! Mocranosnenus [Tnenyma BepxoBHoro Cyna Poccuiickoin @enepanun ot 05.11.1998 1. Ne 15
«O TpUMEHEeHHNH CyJaMH 3aKOHOJATeNbCTBA MIPH PACCMOTPEHHH JIe] O PAcTOp:KEHUU Opakay //
bronnerens BepxoBnoro Cyaa P®. 1999. Ne 1.
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HEOOXOJMMO TIONYYUTh HOTAPUATIBHO YAOCTOBEPEHHOE COTJlacHMe JIPYyroro
Cynpyrar,

B nmynkte 2 c1.38 CK P® BTOpOE NpEIoKEHUE U3JO0KEHO B CIEAYIOLIEH
penakuuu: «CormanieHue o pasjesie oOIEero MMyIIEeCTBa, HAKUTOrO Cynpyramu B
nepuoj Opaka, 10KHO ObITh HOTAPUATIBLHO YJIOCTOBEPEHO.

[Tpumensst nonoxenus n.3 ct.35 CK P® npu paspelieHnu CopoB MO0 UCKY
OJTHOTO M3 CYNPYIOB O MNPU3HAHUU JIOTOBOPOB MOPYUYUTEIBCTBA, 3AKIHOYEHHBIX
JIPYTUM cynpyrom Oe3 corjlacusi UCTIA, HEJIEUCTBUTEIbHBIMU, CIENYET UCXOJUTh
U3 TOTO, YTO MOPYUYMUTEIBCTBO KaK OJUH U3 CHOCOOOB 0OECIIEUCHUS MCIOJHEHUS
00s3aTeNbCTBA, OTBETCTBEHHOCTh IO KOTOPOMY HECET JMYHO MOPYYUTENb, HE
SIBIISICTCS CIEIIKOM 110 PACIIOPHKEHHIO OOIIM HMYILECTBOM CYIIPYTOB .

JIoroBop MOpPYYMTEIBCTBA HE SBISETCA TaKXKe CHENIKOW, Tpedyrolen
HOTApUAJIbHOTO YJOCTOBEPEHHUS U (WJIM) PETUCTPALMU B YCTAHOBJIEHHOM 3aKOHOM
NOpsZIKE, B CBSI3M C YEM Ha €ro 3aKkildyeHHe He Tpedyercs NOoJydyeHus
HOTApUaJIbHOTO COTIJIACHs APYTOro Cynpyra. YKa3zaHHas MO3UIUS CO CCBUIKOM Ha
ct.ct.24, 253, 361, 363 IT'K P®D, cr.45 CK PD wuznoxeHa B OIpeCICHUU
BepxoBraoro Cyaa P® ot 12 ampens 2016 roga Nel8-KI'16-23.

B cnywae cmopa pasgen oOwiero MMyHiecTBa CyHOpyroB, a TakKe
OIpeseNieHNe J10JIed CYNpyroB B 3TOM HMYILIECTBE NPOU3BOIATCS B CYJCOHOM
nopsike (1. ct.38 CK PO).

B cootBerctBum ¢ 1.3 ¢1.39 CK P® o0mue ngoiaru cympyros mpH pasueie
o0Iero  MMyIIECTBA  CYNPYroB  pPACIpEAENsIoTCS  MEXAYy  CyIpyramu
MPOTIOPLHIMOHAIIBHO MIPUCYKACHHBIM UM JIOJISIM.

CornachHo 1.2 ct.45 CK PO B3picKkaHue oOpamaeTcst Ha o0IIee NMYIECTBO
CYNpYyroB MO OOIIMM 00s3aTelIbcTBaM CYINPYToOB, a TaKXke MO 00s3aTesIbcTBam
OJIHOTO U3 CYNpPYroB, €CJIM CYyJOM YCTaHOBJIEHO, 4YTO BCE€, IOJYYEHHOE IIO0

00s13aTeNLCTBAM OJIHUM H3 CYIIPYTOB, OBIIO MCITOJIB30BAaHO Ha HYXIbI CCMbU

! Mocranosnenue [Tnenyma BepxoBaoro Cyna PCOCP ot 14.04.1988 1. Ne 3 «O npuMeHeHUH
HopM [TIK PC®CP mnpu paccMoTpeHMM Jenl B cyne NepBoi uHcTaHuum» // bBromnereHs
Bepxosnoro Cyna Poccuniickont @enepannn. 1988. Ne 7.
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B cnywae 3aximoueHuss OOHMM W3 CYOpPYroB JOrOBOpa 3aiiMa WU
COBEPILICHUS MHOM CHEJKH, CBSI3aHHOM C BO3HUKHOBEHUEM JOJITA, TAKOW JOJIT
MOKET OBbITh MPU3HAH OOLIUM JIUIIb MPU HATUYUUA OOCTOSITENIbCTB, BHITEKAIOIIUX
3 1n.2 cr45 CK P®D, Opems noka3siBaHUS KOTOPHIX JISKHT Ha CTOpPOHE,
npeTeHaylomed Ha pacnpenenenue nonra (Onpenenenue BepxoBnoro Cyna
Poccuiickoii @enepariun ot 22 aexadbpst 2015 roma Nel6-KI'15-35)

Emie oqun npumep cyneOHON PAKTUKH.

Cynpyr oOpatuics B Cyld C HCKOM K CYIpyre O pasjielie COBMECTHO
HAQXUTOTO HMYIIECTBA, yKa3aB, YTO B IMepUOjJ Opaka UM ObUIM 3aKITIOYCHBI
HECKOJIbKO KPEIUTHBIX JIOTOBOPOB. YKa3aHHbIE KPEIUTHl HU3PACXOJOBAaHBI B
uHTepecax ceMbr. CoriacHo CBeIeHUsIM OaHKa MO0 COCTOSIHUIO Ha JaTy oOpaleHus
C UCKOM B CY/I 110 KPEIUTHBIM JIOTOBOPAM MMENACh 3a10JKEHHOCTD. cTel mpocui
MPOU3BECTU pazfiesl OOIIEero MMYIIECTBa CYNPYroB, a TakKe MPU3HATH OOIIUM
CYIpPY>KECKUM JIOJTOM JOJIT 10 KPEAUTHBIM JoroBopam OT 28 utoHs 2013 r. u ot
23 suBaps 2014 r. 1 npou3BeCTH UX pa3aea MEXIY CTOpOHaMI/Il.

Cynpyra oOpatuiiack B CyJ CO BCTPEYHBIM HCKOM O pasjielie COBMECTHO
Ha)KUTOIO0 MMYLIECTBA, B KOTOPOM JOJT MO KPEAUTHBIM JOTOBOpaM OT 28 HIOHS
2013 r. u ot 23 suBaps 2014 r. IIpocwia npu3HaTh JIMYHBIM JOJTOM MYXKa,
MIOCKOJIbKY JIEHEKHbIE CPEACTBA MO KPEIUTHOMY AOroBopy oT 28 uroHs 2013 1.
U3PACXOJ0BaHbl HE B MHTEPECax CEMbH, a Ha CTPOUTEIILCTBO JIOMa, KOTOPHIA HE
SBJIIETCSI COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB, & O KPEAUTHOM 0053aTEIHCTBE
ot 23 stuBaps 2013 r. €il HEe U3BECTHO.

PemienneM palioHHOTO cyjAa NepBOHAYaJIbHBIE M BCTPEYHBIE HCKOBBIC
TpeOoBaHMsT OBUIM YIOBJIETBOPEHBI YACTUYHO: TMPOU3BEICH pa3liel COBMECTHO
Ha)KUTOT'O0 UMYIIIECTBA; & TAKKE C CYNPYTH B MOJIb3Y CyNPyra B3bICKaHbI ICHE)KHBIC
CpE/ICTBA B CUET UCITOTHEHHUS 0053aTEIBCTB MO KPEAUTHOMY JOTOBOPY OT 28 UIOHS
2013 1. ¥ B cUeT MCHOJIHEHUS O00S3aTENbCTB MO KPEAUTHOMY JOTOBOpPY OT 23

saaBaps 2014 r.

! MMocranosnenne IInenyma BepxoBrHoro Cyna Poccuniickoit ®enepanuu ot 27.05.1998 r. Ne 10
(8 penakuuu ot 06.02.2007 r.) «O mpuMEHEHUH 3aKOHOAATEIHCTBA MPH PAa3PEUICHUH CIOPOB,
CBSI3aHHBIX C BocnuTaHueM Jnetei» // bromnerens BepxoBrnoro Cyma PD. 1998. Ne 7.
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ATNENISIUOHHBIM ONpPENIETICHUEM CYJIeOHOM KOJUIETHMH MO TpakIaHCKUM
JiefaM pelieHrue PAoOHHOTO CyJa B YacTH TMPHU3HAHHS OOIIUM CYMPYKECKAM
JIOJTOM JIoJITa 1O KpeauTHOMYy aoroBopy ot 23 sHBaps 2014 r. oTmMeHEeHO U
MPUHATO HOBOE pEIICHUE, KOTOPBIM C CYNPYTH B MOJIb3y CyNpyra B3bICKaHa
KOMITCHCAIIMSI CTOMMOCTH  JIOJIM  aBTOMOOWJIS; aBTOMOOWJIb OCTaBJICH B
COOCTBEHHOCTU CyNpyrd. B yJOBIeTBOpEHHMHM HCKa Cymnpyra O MpU3HAHUH
CYNPYXKECKUM JOJITOM 3aJI0JIKEHHOCTU MO KPEIUTHOMY JOTOBOPY OT 23 siHBaps
2014 r. ObUIO OTKA3aHO.

B kaccammonHoii xanobe cyrnpyra (UCTel] M0 BCTPEYHOMY HMCKY) MPOCHIIA
OTMEHUTH Cy[ICOHBIC MOCTAHOBJICHUS B YaCTH B3bICKaHUA C HEE B MOJIb3Y CYINpyTra
B CUET UCIIOJIHEHUS 0053aTeNIbCTB MO KPEIUTHOMY 10ToBOpY OT 28 uroHs 2013 1. u
NPUHATH B 3TOM YaCTU HOBOE pElIEHHE, KOTOPHIM B YAOBJICTBOPCHUHU JaHHBIX
TpeOOBaHU OTKAa3aTh.

Bepxosubiii Cyn Poccuiickoit denepaniii OTMEHW PEUIEHHWE PallOHHOTO
CyJla ¥ aneJUISIIMOHHOE OTpeieNIieHUE CyeOHON KOJUIETHH TI0 TPaXIaHCKUM Jieiam
B YacCTU B3bICKAHUA C CYNPYTH B IMOJb3Yy CYINpyra IEHEKHOW CyMMBbI B CYET
UCIIOJIHEHUSI 00513aTeIBCTB M0 KPeAUTHOMY JToroBOpY oT 28 mroHs 2013 1., yka3aB
cleyronee’.

B cuny 1.1 ¢1.39 Cemeitnoro koaekca Poccuiickoit @enepanuu npu paszjene
00111er0 UMYIIECTBA CYNPYrOB U OMpPEIEICHUN J0JI€ B 3TOM HMYIIECTBE 10U
CYypYyroB MPHU3HAIOTCS PABHBIMHU, €CIIM WHOE HE MPEIyCMOTPEHO JOrOBOPOM
Mexay cynpyramu. OOIIue IOJTd CYNpyroB HpH pasfesie OO0IIero WMyIIecTBa
CYNpPYTrOB pacHpeAessIIOTCS MEXAY CYIIPyraMu MPOMOPIUOHATIBEHO MPUCYKACHHBIM
UM J10J1siM (T1.3 yKa3aHHOM CTaThu).

Mexay TeM TMOJIO)KEHUs 3aKOHa O TOM, YTO IMpPU pasjesie oOIIero
UMYIIECTBA CYNPYroB YUYWUTHIBAIOTCS OOIME JOJTH W TIpaBO TpeOOBaHUS 10

06ﬂ3aTeHBCTBaM, BO3HUKIIIMUM B HHTCPCCAX CCEMbH, HC CBUIACTCIBLCTBYIOT O

! Onpenenennst Bepxosroro Cyma Poccmiickoii defepalini 0 TPaIaHCKHM, TPYAOBBIM H
coruanbHbeIM aeiaam. 2006-2007. — M., 2009.
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HaJW4YUU I[PABOBBIX OCHOBAHMM IS B3BICKAHHUS C CYNpyra HEBBIILIAYEHHOU
3a/I0JIKEHHOCTH 10 KPETUTHOMY JOTOBOPY.

Bo3nukinue B nepuoa Opaka 00s13aTe€NbCTBA MO KPEIUTHBIM JIOTOBOpaM,
00s13aHHOCTH WCTIOJHEHUS KOTOPHIX TOCIIE MPEKpaIeHus Opaka Jie)KaT Ha OJHOM
13 OBIBIIMX CYNPYTOB, MOTYT OBITh KOMIICHCHUPOBAHBI CYIIPYTy IyTEM Tepenadn
€My B COOCTBEHHOCTh COOTBETCTBYIOIIIEH YaCTH UMYIIECTBA CBEPX IMOJararomnieics
€My [0 3aKOHY JI0JI1 B COBMECTHO HaXXUTOM HMyIecTBe. [Ipu oTCyTCTBUM Takoro
UMYIIIECTBAa CYNpPYr-3aéMIIUK BIpaBe TpeOoBaTh OT BTOPOTO  Cympyra
KOMITCHCAIIMM COOTBETCTBYIOIIEH 0JM (haKTUUECKH MPOU3BEICHHBIX UM BBIIIAT
10 KPEUTHOMY JOTOBOPY.

Nuoe nportuBopeunsio Obl monoxkeHusM 1.3 ¢1.39 CemeifHOro Kojiekca
Poccniickonn ®enepanyi W TOBJIEKIO HACTYIUIEHHE JUIsI JPYroro cCymnpyra
3aBEJIOMO HEOJIArONMPUATHBIX MOCIEACTBUNA B YACTH CPOKA UCTIOTHEHUSI ICHEKHOTO
oOs3aTenbeTBa (ompenenenue BepxosHoro Cyna P® or 12 ampens 2016 roma
Ne19-KI'16-7).

[IpuBenénnoe omnpenenenne BepxoBHoro Cyna P® orBewaeT Ha Bompoc
cyaer Ky3Henkoro paoHHOro cyaa O TOM, BO3MOXHO JIM YyKa3aHHUE B
PE30JIOTUBHOM  YacTW  pelieHus CcyJa O  TOCJEIYIOIMIEM  B3bICKAHUU
HEBBIIJIAYCHHOW YacTH J0JITa B IIOJIb3Y TOTO, KTO (DaKTHYECKH MPOU3BEIET &
OIJIATy U TOCIIE €€ OcyH_[€CTBJIeHI/I$Il.

OcBemas mpoOJEeMHBIE BOMPOCH O pas3fiele COBMECTHO HAXXHUTOTO
MMYILECTBA, MO KOTOPBHIM BbICKa3ajica BepxoBHbiil cya P®D, xorenock cpasy xe
OTBETUTHh HA BOMPOCHI, MOCTYNHUBIIME M3 PANMOHHBIX CYJOB, Ha TEeMy paszjesa
COBMECTHO H)KUTOTO UMYIIIECTBA.

Tak, 3agaH BONPOC O TOM, HA KaKOW IEPUOJ ONPEAECTAETCSI CTOMMOCTH
aBTOMOOWJIS, SIBJISBIIETOCS OOIIMM MMYIIIECTBOM CYIIPYTOB, B Cllydae €ro
OTUYXKJICHUS CYyTpyroM 0e3 COTJIacus IPyroro Cympyra — Ha BpeMs pacCMOTPEHUS

AcJia UJIM Ha MOMCHT OTUYXKIACHHA — COBCPIICHUA CACIIKH.

! Mocraunosnenne [Inenyma BepxoBHoro Cyna Poccuiickoii @enepanun ot 24.06.2008 . No 11
«O MOATrOTOBKE TpakJaHCKUX JAeN K cyneOHoMYy pa3dupatenbcTBy» // Bromnerens BepxoBHOro
Cyna P®. 2008. Ne 9.
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OTBeT Ha ATOT BOIPOC COACPKUTCS B CAMOM BOIPOCE CYJEH, MOCKOJIbKY B
HEM cojepxkutcst ccbuika Ha m.i.15, 16 IloctanoBnenus Ilnenyma BepxoBHoro
Cyna P® ot 5 Hos16pst 1998 roma Nel5 «O npumeHeHnH cyJilaMH 3aKOHO/IaTeJIbCTBA
PU PAaCCMOTPEHUHM JIeI O PACTOPKCHHH Opaka», COTJacCHO KOTOPBIM pasies
OOIIEr0 HMMYIIECTBAa CYNPYroB MPOU3BOJIUTCA MO TPaBWIAM, YCTAaHOBICHHBIM
cT.cT.38, 39 CK P® u c1.254 'K P®. CtoumMOCTh UMYIIECTBA, IMOJJICKAIIETO
pazeny, onpeenseTcs: Ha BpeMsi paCCMOTPEHHUS Jielia.

VuuteiBas, uto B cooTBeTcTBUM ¢ 1. 1 ¢1.35 CK P® BiaaeHue, moab30BaHue
U pacnopsbKeHue oOIUM UMYIIECTBOM CYIPYTOB JIOJKHO OCYIIECTBIISATHCS O UX
000I0IHOMY COTJIAaCHIO, B CJydae, KOrja IpH PacCMOTPEHUU TpeOOBaHUSA O
paszeie COBMECTHONM COOCTBEHHOCTH CYIPYTOB OyJeT yCTaHOBJIEHO, YTO OJWH U3
HUX MPOU3BEJ OTUYKJICHUE 00I1IeT0 UMYIIIECTBA WJIM U3PACX0JI0BAJI €T0 M0 CBOEMY
YCMOTPEHHUIO BOMPEKU BOJIE APYroro Cympyra ¥ HE B HHTEpEcax CeMbHU, JHOO
CKpbLJI MMYIIECTBO, TO MPH pa3/eii€ YYUTHIBACTCA ATO HUMYIIECTBO MU €T0
CTOUMOCTS .

Takum o0pa3oM, CTOMMOCTb OTYYKJAEHHOTO HMMYIIECTBA B ClIydae
OTCYTCTBMSI COIJIAaCHs JIPYTOro Cympyra Ha €ro OoT4yKJA€HHE, NMPU YCTAHOBJICHUU
WHBIX IOPUJIMYECKH 3HAYMMBIX OOCTOSITEILCTBAX, OMNpEeseTcsl Ha Jaary

paccMOTpeHHs Jea.

! Teccen U.B. PasnenbHoe npoxuBanue cynpyros. CII6.: FOpuanyeckuii KHMKHBIN CKIaj
«IIpaBoy, 2014. C. 184.



47

I')TABA 3. IIOPAAOK CYAOITPOU3BOACTBA U OCOBEHHOCTH
PACCMOTPEHUSA CIIOPOB ITPU PACTOP) KEHHUU BPAKA

3.1 Cneumpmca H BHBI PACCMOTPEHUA CyIlaMHU OTAC/IbHBIX CIIOPOB,

CBSI3aHHBIX C PaCTOP:KeHHeM Opaka

AKTyaJbHOCTh HCCIEAOBaHHS OCOOCHHOCTEH pAacCMOTPEHHsSI Jel O
pacTop’keHMn Opaka BO MHOTOM OIpEAENseTcss U 3HAUYMMOCTBIO Opaka, Kak
COLIMAJIBHOTO MHCTUTYTA. Pa3BOMbI CEro/lHA SIBISIOTCS OJHUM M3 ONPEIEISIOIINX
(GakToOpoB, KOTOpBIE CHIKAIOT JAeMorpauyeckue TMoKa3zaTead CTpaHbl U
MOPOKJIAIOT COLIMATBHYIO HAMPSKEHHOCTD.

CrnengoBaTenbHO, HEOOXOAMMO TNPOBOAUTH IMOCTOSIHHBIA ~ MOHHUTOPHHT
3aKOHOAATEIbCTBA B COBOKYIMHOCTM €  HAYYHBIMH  TEOPETUYECKUMU
UCCIICOBAHUSIMU, YTO IIO3BOJIMT TPUBECTH TMOJIOKEHUS [ 'pakIaHCKOro
npoueccyanbHoro koaekca P® u CemeiriHoro konaekca PP B COOTBETCTBHE C
MOTPEOHOCTSIMHU 00IIIECTRA.

Cnengyer OTMETHUTh, YTO B HACTOSILEE BPEMS BO3MOKHOCTH PACTOPKEHUS
Opaka mpenycMOTpeHa B OOJIBIIUHCTBE CTPaH. B OTIENbHBIX CTpaHax, e CUIbHBI
PENMTHUO3HbBIE TPATUIMHU, TOJBKO B XX B. OblJIa 3aKperieHa Ha 3aKOHOAATEIIbHOM
YpOBHE Takasi BO3MOXHOCTh (B yactHocTH, B HWpmanmuum). B Bartukane no
HACTOSIIET0 BPEMEHU JACHCTBYET MPUHIIUIT a0COIOTHOM HEPACTOPKUMOCTH Opaka.
B U3paunie pactopkeHne Opaka MOXXET ObITh COBEPIICHO JIMIIb MO OOOIAHOMY
corjacHio CToOpoH. B ciydae, eciaum pa3zBoga HE XOUET JKE€HA, CY MOXKET Pa3pelinTh
€ee MYXYy BTOpPOH pa3 KeHuTbcs, Tak Kak Topa (IIaTukHUKHE B HyIan3Me)
JIOMYCKAaeT MHOTOXKEHCTBO .

Hema o pacropxkenun Opaka, paccMaTpuBaeMble B  CyIeOHOM
pa30upaTenbCcTBE, UMEIOT CBOM CHElUM(UUEecKue OCOOCHHOCTH HE XapaKTepHbBIC

JUISL IPYTUX KaTeropui fei. B cuity Toro, 4To Ha Cya BO3JIOKEHA 3a/1auya MPUHSITUS

! ['puropoBckuit C. COOpPHHMK IEPKOBHBIX U TPAXKJAHCKUX 3aKOHOB O Opake W pa3Bojie H
CyZIOITPOU3BOCTBO 10 JenaMm OpaddbiM. M.: CuHonansHas tuniorpadus. 2016. C. 187.
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Mep, CIOCOOCTBYIOIIMX COXPAaHEHHIO Opaka, OTIMYMTENbHBIE YEPThbl ATUX e
TOBOPST O HANpPaBIECHHOCTH, TJIABHBIM 0O0pa3oM, Ha BCECTOPOHHEE M TIOJIHOE
pPacCMOTpPEHHUsI CIIOPOB O PACTOPKEHUU Opaka, 3alllUTe HWHTEPECOB HE TOJBKO
CYyNpyroB, HO U UX HECOBEPIICHHOJIETHUX JICTEH.

OcHoBaHus1, YCIOBUS U TOPSIIOK PacTOP>KEHUsSI Opaka perjJaMeHTUPYIOTCS
riaBoit 4 CemeitHoro koaekca PO (nanee CK PO).

Cnenyer OTMETUTh, YTO pACTOpKEHHUE Opaka B OTJIMYUE OT JIPYrux
€CTECTBEHHBIX OCHOBaHUM €ro NpEKpallleHHs] COBEpIIaeTCs MO BOJE CYIpYyra,
o00OMX CympyroB WWIM OIEKyHa HeJeecrocoOHoro cympyra. Pa3Bojn BiedeT
MpEKpallleHe UMYIIECTBEHHBIX U JIMYHBIX MPABOBBIX OTHOIICHUM CynpyroB. Bce,
YTO TMOKYIAIOT CYNPYyTd C MOMEHTa BCTYIUICHHSI B CHJIY CYJEOHOrO pelIeHus
ABJISIETCA UX Pa3/ieIbHOM COOCTBEHHOCTHIO.

CK P® npemycMarpuBaeT  BO3MOXHOCTb  pacTOpKeHHs  Opaka
aJIMUHUCTPATUBHOM U B CyJeOHOM mopsiike. Tak, BO BHECY1eOHOM MOpsiaKe Opak
MOXET OBITh PACTOPTHYT MPH HAJWYUU COBMECTHOI'O 3asIBJICHHUS CYNPYIroB, a B
CIy4asix, MPEAyCMOTPEHHBIX M. 2 cT. 19 ceMeWHOro 3akoHa, — MO 3asBJICHUIO
onHoro u3 cynpyroB. B coorBerctBuu ¢ n. 1 ct. 19 CK P® Bo BHecyneOHOM
nopsiike Opak pacropraercs B opranax 3AI'Ca, eciu y cynpyroB HET OOIIMX
JeTed, He JOCTUTIHIMX COBEPIICHHOJETHS W TPU HaJUYUH COIJIacHs O0OuX
cynpyroB. @Oynkuuu opraHoB 3AI'Ca cBOOATCS K pErucTpandd pacTOpPKEHUS
6paka. JIaHHbIC OpraHbl HE H3yYaroT MPUYHH Pa3BoO/A’ .

B cr. 21 CK P® ycraHOBIEHBI CHUTyallMiM, B KOTOPBIX Pa3BOJ MEXIY
CynpyraMy MPOU3BOJUTCS B CyJIeOHOM mopsake. ['JTaBHOW 1EIbl0 YCTaHOBJICHUS
JAHHOTO TIOpsiAKA SIBIISIETCSl HYyXkJa 3alllUThl IpaB M HHTEPECOB JETEH, He
JIOCTUTIINX COBEPIICHHOJICTHS! WJIM OJTHOTO U3 CYNIPYTOB B CUTYAIIUsAX, KOTJIa €CTh
MPUYUHBI CYUTATh, YTO UHTEPECHI U TIpaBa YKa3aHHBIX JIUIl MOTYT ObITh HAPYIIECHbI
B Clly4ae pa3Bojia B aIMUHUCTPATUBHOM nopsjike. K 3TuM citydasiM NpUYUCTSIOT:

- HaJIM4YMe JIeTel, He JOCTUTIINX COBEPIICHHONETHS (00IIHX);

! T'ypeua M.A. Cymebuoe pemenne: Teopermdeckue mpobaemsl. M.: IOpummaeckas

nuteparypa, 2015. C. 197.
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- OTCYTCTBHE COTrJIacusl Ha pa3BOJ OJHOTO U3 CYIIPYTrOB;

- YKJIOHEHHE JIF0O0T0 U3 CYIIPYroB OT Pa3BoOJa.

OcHoBaHuEM JIsI pacTOp>KeHHsl Opaka B CyAeOHOM TMOpSIKE SBIsSETCS
3asiBJICHUE OJHOTO W3 CYNpPYroB, B KOTOPOM, MOMHMMO TIJIABHOIO TpeOOBaHHUS O
pacTopeHuu Opaka MOTYT 3aKIKYaTbCs TpeOOBaHUSA O paslene HMYIIECTBA,
TpeOOBaHMs O B3bICKAaHUM aduMeHTOB. ClefyeT MoJYepKHYTh, YTO 3asBICHUE Ha
pa3BoJ AOJDKHO OTBeYaTh TpeOOBaHUSAM CT. 131 rpakaaHCKOro mpoueccyalbHOro
3aKOHa.

B uckoBoM 3asBlieHHM yKa3bIBaeTCs: TJI€ U Korja ObUT 3aperucTpupoBaH
Opak; ecTh JM OOUIMEe AETH, CKOJIBKO MM JIET; JIOCTUTHYTO JId COIJIALEHUE O
BOCIIMTAaHUU U COACPKAHUU ACTEH; IPU OTCYTCTBUU COTJIACHUS HA PA3BOJ — MOTHUBBI
pa3Bojia; €CTh JIM MHbIE TPEOOBAHMS, KOTOPhIE MOTYT OBITh MpPOAHATU3UPOBAHBI
BMECTE€ C paccMaTpuBaeMbIM HCKOM. K 3asBI€HHIO O pacTOpKeHUH Opaka
MPUJIAratoTCA:

- CBUJIETENILCTBO O 3aKJIIOYEHUH Opaka;

- TOKYMEHTHI 00 yIjIaTe MOUUTHHBL

- KOIIMM CBUJIETEJIBCTB O POXKACHUM JIETEH;

- TOATBEepXAaroue 3apabOTOK W pa3Mep APYTHX HMCTOYHUKOB J10XOJ0B
(ecnmu ObUIM 3asBICHBI TpPeOOBaHUA O CHUKEHUU pa3Mepa MOILUIUHBI WU O
B3bICKAHUU aJITUMEHTOB).

[TommHa npu nojlaye TaHHOTO 3asIBJICHUSI B COOTBETCTBUU C MOJIOKEHUSIMHU
Hanorosoro xogekca P® cocrasmisier 600 pyOmeit.

B cinyuasx, ykazanubix B 1. 2 ¢T. 21 CK P®, cyn 6e3 BbISICHEHHSI MOTHUBOB
pa3Bojia pacTopraer Opax.

IIyHkr 1 cT. 22 ceMeWHOro 3akOHa CBSI3BIBAET BO3MOKHOCTbH TPHUHSTHUS
peuieHust cyna o0 yIOBIETBOPEHHHM TpeOOBaHUS O pa3BOJEe NPU OTCYTCTBUHU
COIJIacusl OJHOTO U3 CYINPYIOB C YCTaHOBJIEHHEM OOCTOATEIbCTB, YKa3bIBAIOLINX
HAa HEBO3MOXXHOCTb COXPAHEHUs CEMbUM W JAJIBHEUIIEH COBMECTHOW JKU3HU
cynpyroB. Ct. 21 CK PO He maeT mojsHOTO MepeyHs MOJA00HBIX CIIy4aeB, TaK Kak

9TO IIPAKTHYCCKH HCBO3MOXKHO. K JUCIIy 3THUX 00CTOSTEIBLCTB Ha IIPAKTHUKC



50

OTHOCATCA: CYNpYyKecKas H3MEHa, 3JI0YNOTpeOJeHUEe CIUPTHBIMU HAMUTKAMHU,
HKECTOKOE OOPAILCHHE C WICHAMH CEMbH, JOJIT0e Pa3AeIbHOE IPOKUBAHIE 1 P .

[TyHKT 2 cT. 22 ceMeHHOTO 3aKOHa MPENUCHIBAET CYNy, €CIM OTCYTCTBYET
COrjlacu€ OJHOT0 W3 CYNPYroB Ha Pa3BOJ, MPEANPHUHSATH MEPbl K BO3MOKHOMY
NPUMUPEHHUIO CYTIPYTOB U MPOBEPUTH MPUBEICHHBIC B 3asABJICHUU TOBOABI. JlJist
JOCTHKEHMSI ATHUX Ielel Cyl MOXET OTJOXHTh CyneOHOe pa30upaTesbCcTBO,
Ha3HAYUB CYIIpyraM TPEXMECSUHbIN (UJIM MEHEE) CPOK JJIsi MPUMUPEHHUSL.

Jlena naHHOM KaTeropuud CyAOM pacCMaTpPUBAIOTCS B COOTBETCTBUM C
Hopmamu [TIK, kak mpaBwio, B MpUCYTCTBHHM 00oux cymnpyroB. OmHako cyn
MOXET PacCMOTPETh JEJIO U B OTCYTCTBHE CYIPYTra-OTBETUMKA, €CIIM HE UMEETCA
uH(pOopMaIUs O IPUUUHAX €T0 HESIBKU, WIM €CIU MPU HAIWYMU JAaHHBIX CBEICHUM
Cyll TIPU3HAET UX HEYBAXKUTEIbHBIMHU, WIM €CJIM CyJ MOCYUTAET, YTO OTBETYHK
3aTATUBAET MPOU3BOJACTBO O 3TOMY JEIy.

[locne ucredeHus cpoka MPUMHUPEHHUS CYJl MPOAOIKAET pa3zbop naena u
BBIHOCHUT cyJieOHOoe pemieHrne. HoBmectBoM 115t oTeuectBeHHOM npakTtuku CK PO
SIBJISIETCS TIOJIOKEHUE O TOM, YTO B COOTBETCTBUHU ¢ HOpMamu a03. 2 1. 2 cT. 22 CK
P® pacropxenune Opaka OCYIIECTBISECTCA HE TOJIBKO B CiIydasX, KOTJa CYyJ
Mpu3HaeT 0e3pe3yIbTaTHBIMU MEPHI 10 TPUMHUPEHUIO, HO U TOT/a, KOTJla Cynpyru
HACTAMBAIOT HA PA3BOJIE’.

Cr. 23 CK P® ycranaBnuBaeT OCOOCHHOCTH pa3zdopa CyaoM Jei JAaHHOM
KaTeropuu MpU COTJIACUU CYIPYTOB, HO MPU HAIWYUU y HUX OOIIMX JeTeH, He
JOCTUTIIUX COBEPIICHHOJETUS WM TPU YKIOHEHHH JHOOOTO W3 CYIPYroB OT
odopmIIeHHS pa3Bojia. DTUMU OCOOCHHOCTSIMHU SIBJISIFOTCSI:

- pacTopXeHue B Cy1IeOHOM TopsIKe Opaka Oe3 BBISICHEHUS MOTHBOB;

- 00513aHHOCTH MPUHATHS MEP K 3allUTE MHTEPECOB HECOBEPIICHHOJIETHUX

JETeN IpHu.

! Ucaenxosa O.B. Mck B rpakaHckoM cypomnpomnssoactee / M. Bonrepe Kiysep. 2015. C. 216.
2 060308 H.H. [TcMXOMOTUS MEXITMYHOCTHBIX OTHOIIEHHI. KHeB: JIptounp, 2014. C. 192.
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3amura HECOBEPIICHHOJETHUX OCYHIECTBISETCS CYIOM TpH IOMOIIU
MPOBEPKHU HAJIMYUA W OLICHKH COIJIAIICHUS MEXAY cynpyramu o netsx. [Ipuuem
ATO CIY4YaeTCs He3aBUCUMO OT TOTO, ObLT JIU BO30YKJIEH CIIOp O JETHX.

Corunamenue o JeTsax B COOTBETCTBUU ¢ HOpMamu cT. 24 CK P® Bkirouaer
MOJIOKEHUSI O TOM, C KeM OyIyT MpOoXKHUBaTh JETH TOCIE pacTop)keHus Opaka, o
MOPSIJIKE BBITIATHl CPEJCTB HA COJIEp)KaHUE HECOBEPIICHHOJETHUX JETe U O
pasMepe TaHHBIX CyMM'.

Mepsl, npuHUMaeMble B ciiydae OOHapy>KEHUsI CYJAOM HapylIeHUs MpaB
nereut, mpeaycMotpensl 1. 2 cT. 24 CK P®. CnenoBaTenbHO, €ClIA COTJIALICHUE O
HECOBEPILCHHOJETHUX JI€TAX OTCYTCTBYET WJIM €CIM OHO HMEETCd, HO OBLIO
3aKJIIOUeHO Oe3 yuera MHTEpPECcOB JieTeH, CyA HCXOJs U3 OOCTOSTENbCTB Jena,
ONpeNeNsieT, ¢ KeM OyIayT NOocie pa3BoJa MpPOXKUBAaTh JETHU U C KOro OynyT
B3BICKMBATbCS CpPEICTBA Ha MX coaepxkanue. [lomumo 3Toro, cyn, mpou3BOAs
pa3den  HMMyIIeCTBA  YYWUTHIBAET, C KEM W3  POJHUTEIEH  OCTaHYTCS
HECOBEPILEHHOJIETHUE JIETH.

[TynkTom 2 c1. 23 CK P® ycTaHOBJIEH CPOK ¢ MOMEHTA MTOAAYH 3aBJIECHUS O
pacTopkeHuu Opaka, /0 HCTEYEHHsS KOTOPOro pas3BoJ B CyAeOHOM MOpsIKe
HEBO3MOKEH. JlaHHBIM CPOK aHAJIOIMYEH CPOKY, YCTAHOBJIEHHOMY /IS pa3BojAa B
aAMUHUCTPATUBHOM Topsiike B opranax 3AI'Ca, u cocTaBisieT OAUH MECHII.

IIpu paccMoTpeHuu B cy1e0HOM NOPSJIKE 3asBJICHUS CYJl PEIIAET BOIPOCHI O
CyIb0e HECOBEPIICHHOJETHUX AeTel (MX COJAEp)KaHMM M MECTe MPOKUBAHUS),
oO0IIIero UMyIIecTBa, 00 aTUMEHTaX, O MPU3HAHUK HEACHCTBUTEIHHBIM OpayHOTO
noropopa. Cr. 24 CK P® mpepocraBisier cyAay BO3MOXKHOCTb BBIJEIUTH B
OTZIeJIBHOE TTPOU3BOJICTBO, €CJIM 3TO 3aTparuBaeT MHTEPECHI U IIpaBa TPETbUX JIUII,
TpeGoBaHHMe O pas/elie HMyIIecTBa’,

HesaBucumo ot TOro, 3asBJa€HO JIM cynpyramu TpeOoBaHue 00 ONpeeieHUH

ponuTeNsl, C KOTOPBIM OYIYyT )KUTh JETH, CYJ 00sI3aH MPEANPUHATH MEPHI K 3aIlUTe

! Kys6arapos A.H. IIpumupenue cTopoH mo KOHGIMKTaM 4acTHorpaBoBoro xapakrepa. CIIO.
00O «Crarycy. 2015. C. 320.

Ocokuna ['.JI. IlpoGmemel ucka u mpaBa Ha wuck. Tomck: W3narenbctBo Tomckoro
yHuBepcureta, 2015. C. 196.
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npaB U MHTEpecoB HecoBepieHHoneTHux. Ilmenym BepxoBhoro Cyna B m. 4
[ToctanoBnenus ot 27 mast 1998 r. Noel0 coBeTyeT cygaM Ipu pelieHUH BOMpOca
o0 ompeneireHUM CyapObl JeTeil  OOBSACHATH CTOPOHAM, YTO POJUTEID,
MPOXKUBAIOMINI  OTJEIBHO, HMMEET MPaBO U JOKEH NPUHUMATh y4acTUE B
BOCIIUTAaHUU pPEOCHKA, a POJUTENIb, C KOTOPHIM JKUBET PEOCHOK, HE MOXKET
MPEnsTCTBOBATh 3TOMY. B pe30SIOTHBHOM YacTu CyaeOHOro peuieHus: Hy>KHO
yKa3bIlBaTh Ha OO0S3aHHOCTh W TMPaBO MPOKUBAIOIIETO OTAEIBHO POJIUTEIS,
MPUHUMATh y4aCTHE B €r0 BOCIIUTAHUU U TIOCIIE Pa3Bo/Ia.

[Ipu paspemieHnn BOMpoca O MECTE JKUTENbCTBA JIETeH HYXKHO YYUTHIBATH
UX HHTEpEeChl U MHEHHS (B Ciydae JOCTHXKEHUS UMHU Bo3pacta 10 jer), mpu
YCIIOBUM YTO O3TO HE HJET B pa3pe3 ¢ ux uHrepecamu. Cyay HE0OX0AMMO
YUYUTBHIBATh BO3pPACT peOCHKA, €ro MPUBSI3aHHOCTh K POJIUTENSIM, CECTpaM, OpaThsiM
M UHBIM 4YJ€HaM CEMbU, HPABCTBEHHbIC M JIPyTHME€ KauecTBa POJUTEIICH,
OTHOIICHUS, HMMEIOUIUECS MEXAY pPOIUTEISIMU M PeOEHKOM, BO3MOXHOCTb
CO3/IaHUSI YCIIOBUM JJIsl pa3BUTHSI U BOCIIUTAHUS peOCHKA, Ipyrue 00CTOATENbCTRA,
XapaKTepU3yolre 00CTAHOBKY B MECTE IIPOKUBAHUS POJAUTEIICH.

ITynkr 3 cr. 24 CK P® He B mojiHOW Mepe cooTBeTCTBYyeT M. 2 cT. 151
IPaKJAHCKOTO MPOLIECCYalbHOTO 3aKOHA, B COOTBETCTBUM C KOTOPOW CYy/Abs
BBIJICJISIET MCKOBBIE TPEOOBAHUS B OTJECIBHOE MPOU3BOJICTBO, €CIU MMOCYUTAET, UYTO
pa3zesibHOE pacCMOTpeHHe TpeboBaHu OyaeT pasyMHo. Ha mpakTuke moasiexxuT
npuMeHeHuto Hopma cT. 24 CK P® kak cnenuanbHas MO OTHOLICHHIO K
YCTaHOBJICHHOW TPAKJAHCKUM MPOIECCyaIbHBIM 3aKOHOM 00111e# Hopme. Bmecte
C TeM B CyaeOHOIl MpaKkTHKe HMEIOT MeCTo M apyrue moaxomel. Cremyer
OTMETHUTh, YTO BBIJICJICHUE HMCKOBOTO TPEOOBAHUS B OTACIHHOE MPOU3BOJICTBO
JIOJDKHO OBITh  JOMYIIEHO JIMIIhL TP COTJIACUM O0EHWX CTOPOH HCKOBOTO
MIPOU3BOJICTBA.

Cornacno nosnoxxenusm 1. 1 ct. 25 CK P® npu pacropkennn 6paka B cyje

MOMCHTOM €TO INPCKpaAICHUA ABJISACTCSA AaTa BCTYIIJICHUSA Cy,lle6HOFO peuiCHuA B

! [Ipokomkuna H.M. Teopermdeckne M mpakTHUYeCKHe MpoOIeMbl OOECHedeHHs 3alluThl

CEMEHHBIX MpaB U 3aKOHHBIX HHTEPECOB B TPAXKIAHCKOM CYAOMPOU3BOACTBE: MoHOrpadus.
Caparos, 2014. C. 132.
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cuity. B TeueHue Tpex qHEH ¢ MOMEHTa BCTYIUICHHS Cy/eOHOTO PEIIeHUs B CHILY
CyJl HampaBisieT BBIMHUCKY U3 peuieHus B opran 3AI'Ca mo MecTy perucTpaiuu
3aKiroueHus: 6paka. B coorBerctBun ¢ Hopmami 1. 3 cT. 169 CK P® »T10 mpaBuiio
HE pacrpoCTpaHsIeTcs Ha cliydyau, Korjaa Opak ObL1 pacToprHyT Ao 1 mas 1996 r.h,

C MOMeHTa TmpekpamieHusi Opaka NPEeKpallaeTcs W MPaBO IOJIH30BAHUS
OBIBIIMM CYIPYIOM J>KUJIbEM, MIPHUHAJIEKAIIMM BTOPOMY CYIpPYry Ha IpaBe
€IMHOIHYHOM COOCTBEHHOCTH .

Opnako, B cilydae, €ciu y OBIBIIETO 4jieHAa CEMbU COOCTBEHHMKA >KHIIOTO
MOMEIICHUS] HET OCHOBAaHUMW JIi OCYIISCTBICHHUS WM TMPUOOpETEeHHUs IpaBa
MOJIb30BaHUS JIPYTUM >KUJIBIM TTOMEIIEHUEM, a TAKXKE €CJIM TMOJIOKEHHE OBIBIIIETO
YJIeHa CEMbU COOCTBEHHHMKA IOMEIIEHUS W WHbIC 3aCTY)KUBAIOIINE BHUMAaHUS
00CTOSITENBCTBA HE TMO3BOJSIIOT €My OOecneduTh ce0sl JpPYruM  KUJIBIM
MOMEIIEHUEM, TMPaBO TMOJB30BAHUS ITUM TOMEIIEHUEM, MPUHAJJIEKAITUM
yKa3aHHOMY BBIIIIE COOCTBEHHHMKY, MOXET OBITh COXPAaHEHO Ha ONpeeICHHBIN
CPOK Ha OCHOBAHUHU CYJCOHOTO PEIICHUS.

Heo6xoaumo OTMETUTh, YTO MPHUBEIACHHBIE MOJOKEHUS 3aKOHOATENIbCTBA
YKa3bIBaIOT Ha UHTEPEC rOCYJapCTBA B OOCCIICYCHUH UHTEPECOB U TMPaB CYNPYTroB
Y UX HECOBEPIICHHOJIETHUX JETEH, a TAKXKE COXPAHEHUH TAKOW 3HAYMMOU SYECUKH
OOIIECTBA KAK CEMBAI.

3aKOHOAATEIBLCTBOM OIpPEETIEHbI OTACIbHBIE OCOOCHHOCTU PACCMOTPEHHUS
nen o pacropkeruu Opaka. Tak, B CK P® 3akperuisiroTcsi ciydae, mpu KOTOPBIX
BOIIPOC O PACTOP)KEHHHM Opaka periaeTcs B CyJAeOHOM MOPSJIKe, U MPHU JII0OOM M3
HUX Ha CyJ BO3Jaraercs 3ajaya Mo MOUCKY BapUAHTOB BO3MOKHOTO MPUMHUPEHUS
CyNpyroB, MPEXJE€ BCEro TAaKUM BBICTYNAET MPUMHUPHUTEIbHBIA TPEXMECSUYHBIN
cpok. K kpyry nui, umemmx mOpaBo Ha oOpalieHue B CyJd C HCKOM O

pacTtop>keHun Opaka, OTHOCSIT: CynpyroB (Cympyra) U OleKyHa HeJIeeCroCOOHOTo

! Bnanumupckuii-bynanos M.®d. O630p ucropun pycckoro npasa. Poctos-na- lony: deHukce,
2014. C. 427.

2 ConoBbes H.A. [TyTtn nanpHeifiero coBepiieHCTBOBAHUS 3aKOHOATEILCTBA O Opake M CeMbe.
M.: 3nanue, 2015. C. 125.



54

cynpyra. Korga B cyn oOpariaeTcss OAMH M3 CYIpPYroB, OH CTAaHOBUTCS HCTIIOM,
BTOPOU CyNpyT MPUHUMAET Ha ce0s1 POJIh OTBETYHKA.

OcHoBaHUS, YCIIOBUSI M MOPSIOK PACTOPKEHHS Opaka perjJaMeHTUPYIOTCS
rmaBoii 4 CK P®. I'TIK P® u CK PO pernmaMeHTHPYIOT HpoLEaypy IOAAYd
HMCKOBOTO 3asBJICHUS O PACTOpKEHUU Opaka, MPEIbABISIIOT OMNPEICICHHbIC
TpeOOBaHUS K €ro CoJiepKaHuio, GopMe U MEePEeUHIO MpUIaraeMbIX JOKyMeHTOB. K
TOMY K€ YCTaHABIMBAIOTCA OTPAHUYCHUSI HA PACCMOTPEHHE TaKUX el B CYIE,
HarpuMep, 6epeMEeHHOCTh JKEeHBI. Pa3Bo1 BiieueT npekpaiieHue UMYIIECTBEHHBIX U
JIMYHBIX MPABOOTHOIICHUN CYyTPYTOB.

Cynonpou3BOJICTBO 1O JieJIaM O PaCTOP>KEHUM Opaka HEe CBOJUTCS TOJIBKO K
CyneOHOM (pUKcalMu BOJICU3bSIBICHUS XOTSI Obl OTHOM M3 CTOPOH O MPEKpaIIleHUH
OPAYHBIX OTHOIICHHIA .

Pactopxenue Opaka, Kak MPaBUIIO, SBJSIETCS MPUYUHON BO3HUKHOBEHUS
WHBIX TPAKJAHCKO-TIPABOBBIX CIIOPOB, BBITEKAIOIMUX M3 crenudukud OpadyHo-
CEMEUHBIX OTHOIICHHI, B YAaCTHOCTH, BBITCKAIOIIMX W3 HAJIUYUS COBMECTHBIX
HECOBEPILICHHONETHUX JAeTell. Hampumep, cya [OOMKEH pa3peluTh CHop
OTHOCHUTEJIHHO YCIIOBUM y4acTUs CyNpyra, OTAEIbHO MPOKUBAIOIIETO OT PEOCHKA,
B KU3HU mocienHero. Ilpu sTom, eciu y CymnpyroB JiBoe Wiau Oojiee AETeH,
yKa3aHHBIE BOIIPOCHI JOJIKHBI OBITh PEIICHBI B OTHOIIEHUH KaXK/I0TO U3 HUX.

3ammTa JIMYHBIX HEUMYIIECTBEHHBIX MpPaB CYMNPYroB IpPH PaCTOPKEHUU
Opaka Hanbosiee 3(PGHEeKTUBHO MPOUCXOIUT UMEHHO B CYJE, KOTOPBIHA, yUUTHIBAS
crienupuKy CEMEHHBIX JEJN, CIOKHOCTh OpadyHO-CEMEHWHBIX OTHOIICHWM, a TaKKe
HEOOXOJIMMOCTh COXPaHEHUsS CEeMbUM W 3allUTYy IpaB CYINPYyroB, B TOM 4YHUCIIE
JUYHBIX HEUMYIIECTBEHHBIX, C MAaKCUMAJIbHOW OCTOPOKHOCTBbIO MPUMEHSET

2
IIPABOBBIE CPEACTBA IIPHU Pa3pELICHNH €l O paCTOPKEHUHU Opaka“.

1 Coorsercraue IPa)XIaHCKOTO MPOIIECCYyalbHOTO 3aKOHOMATENhCTBA M CYACOHOW MpPaKTUKH
Poccuiickoit @enepanyii Mo TPaXKTAHCKUM JIeJlaM MEXIYHApOJHBIM CTaHIapTaM CyAcOHOU
3auThl: MoHorpadwus /Tlox pea. a.10.H., npod. O.B. Ucaenkosoit. M.: FOpnutuadopm, 2014. C.
376.

2 Kpacnoxxens M. Crapbie u HOBBIE 3aKOHBI 0 pa3Boje. IOpweB: Tunorpadus Da. beprmana,
2014. C. 322.
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Takum 00pa3oM, NEpedYeHb CIOPOB, KOTOPbIE MOTYT BO3HUKHYTh B
pe3yabTaTe pacTOp>KeHUsl Opaka, HEe MPEACTABISAETCS U3JI0KUTh UCUEPIIHIBAIOIIUM
o0pa3oM, BCJEICTBHE 4YEro Mbl OOpaTUMCS JUIIL K TEM M3 HUX, KOTOpbIE
NMpU3HAHBI HaWOoJiee AaKTyaIbHBIMA H  TPEOYIONMMU  3aKOHOAATEIBHOU
periaMeHTaluH.

['oBOpst 0 BuJax copoB, BO3HUKAIONINX MIPU PACTOPKEHUHU Opaka, KOTOphIe
paccMaTpUBAIOTCSl CYJOM, BO3MOXKHO KCXOJs W3 aHajiu3a COJCpKaHUs cTaTel
Cewmeitnoro Konekca PO, BeiIeuTh ClieyIoNue Tpynibl:

1. Cnopsl, CBs3aHHBIE C TMPOKUBAHUEM, BOCIUTAHUEM WU COACpP)KAHUEM
HECOBEPIIECHHOJIETHUX JETEM:

- 0 pa3pelIeHUuH Pa3HOTIACUN MEXy CYNpyraMu MO BOMPOCY BOCIUTAHUS U
oOpazoBaHus zieTeit (cT. 65);

- 00 ompeIcIIeHNH MeCTa MPOXKUBAHU jJeTel (CT. 65);

- 0 TMOpsJKe ydacThsd B CyAbOe peOeHKa pOJUTENEeM, MPOKUBAIOIIUM
OTACIBHO (CT. 66);

- 00 yCTpaHEHHWH TIPEMATCTBHUH K OOIICHUIO C pPEOCHKOM OJIM3KUX
POJICTBEHHHUKOB (CT. 67);

- 0 B3ICKAaHUH aJIMMEHTOB B TBEPJAOU JICHE)KHOU cyMMme (CT. 83).

2. Imy11ieCTBEHHBIE CTIOPHI:

- 0 pazuene oOOIIEro MMYIIECTBA CYNPYroB U 00 OMNpeIesieHUH JoJei
CyNpyroB B 3TOM uMyIecTse (cT. 38);

- 0 pacTOp>KeHUH OpayHOTO J0TOBOpa (CT. 43).

[Ipu pazpemienun Aen O pacTOpKEHUHM Opaka cyay cieayeT ocoloe
BHUMAaHHE YJAEIATh B TEPBYIO OYepelb, BOMPOCY 3aMIUTHI MPaB M HUHTEPECOB
HecoBepuieHHoJieTHUX Aeteid. CK P® B coorBeTcTBUM ¢ KoHBeHIMEN 0 mpaBax
pebeHka, 3aKkperuisieT MPaBOBYIO 3allUTy MpaB JeTel IMOCPEIACTBOM IPABOBOM
PETYISIUY TPABOOTHOIICHHUH CYITPYTOB TI0 MOBOY PaCTOPKEHUS Opaka.

[IpaBoBoit HOpMmoO#l 4. 2 cT. 4 DepepanbHOro 3akoHa «OO0 OCHOBHBIX
rapanTusx nmpaB pebenka B Poccuiickoit ®enmepanun»  yCTaHOBIICHO:

«O0s3aTeIbHEIMH SIBJISIFOTCS 0OecIeueHue IMPUOPHUTETA JIMYHOI'O M COLUAJIBHOI'O
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Onaromonyuyusi peOeHka, oOecnedyeHue Crenraln3aliyl  MPaBOIPUMEHSIEMbIX
nporenyp (IeHCTBUI) C €r0 yJyacTHeM WJIM B €ro MHTepecax, y4eT 0COOCHHOCTEH
BO3pAaCTa U COLMAIIBHOTO MOJIOXKEHUs pebeHkay. IMeHHo 3Tu TpeOoBaHuUs MpU3BaH
BBITOJHHUTD CYJI .

OCOOEHHOCTBIO  pa3pellieHHs] CIOPOB O JETAX SABJISETCA TO, YTO
IJIABEHCTBYIOIIAsl POJb B HUX OTBOJUTCA HE CTOJIBKO COJEPKAHWUIO HOPM IIpaBa,
KOTOpbIE OOJBIICH YaCThIO HOCST JCKIAPATUBHBIA XapaKTep, CKOJIBKO CyAcOHOMY
YCMOTPEHHUIO. YUUThIBas cHeluuKy MpaBOBOIO CTaTyca HECOBEPIICHHOJETHETO,
BO3MOXXHOCTh 3alllUThl €r0 IMpaB IIOCTaBJIEHA B TMPIMYI0 3aBUCUMOCTb OT
BOJICU3BABIICHUS €TI0 POJIUTEIICH.

[IpoOneMbl KaKI0¥ CEMbU YHUKAIBbHBI, a CyJ MPHU Pa3pelIeHUH KaxXoro
BO3HUKAIOIIETO CIIOpa YYUTHIBAET UMEHHO KOHKPETHBIE 00CTOSITEILCTRA.

CornacHo ct. 24 CK PO cyn npu OpUHITHH PELIEHUS O paCTOPKEHUH Opaka
napajieIbHO OMPENEseTCs U ¢ BOIMPOCAMU OTHOCUTEIHHO CYAbOBbI COBMECTHBIX
nereid. IlepBoodepenHbIMM W3 HUX SIBISIOTCS BOMPOC O MECTE IPOKUBAHUS
pebeHKka, O TIPEJOCTABICHUH CPEACTB Ha €ro cojepkanue u  (WJM)
HETPYJOCTIOCOOHOTO HYKIAIOIIETOCs CYINpyra, O paszfeie oOIIero MMyIIecTBa
CyIpyros’,

B cnywae, korma MexXay PpOAUTEISIMU  3aKJIIOYEHO COTJAlIEHUE,
coJiepKalllee JOTOBOPEHHOCTh O TOM, C KEM M3 POJUTENEH MOcie pacTOpKEHHs
Opaka OyaeT MpoXMBaTh PeOCHOK, TO OHO JIOJDKHO OBITh OTPaKEHO B HMCKOBOM
3asIBJICHUH U JTOJDKHO UCXOJUTh U3 UHTEPECOB JCTEH U yUUTHIBATh UX MHEHHUE (CT.
65 CK POD).

[Ipu OTCYTCTBHM TAKOTO COTJIAIICHUS WUJIU B CIy4ae, €CJIM yCTaHOBIIEHO, YTO
JJAaHHOE COTJIallleHue HapyliaeT MHTEPEChl JETEH WM OJHOTO M3 CYNPYroB, a
TpeOOBaHUE IO CIOPHOMY BOIPOCY O peOEHKE HU OJHA U3 CTOPOH B CYJ HE

3asiBUJIa, TO CYJ TI0 CBOCH MHHIIMATHRE 00sI3aH OMPEIETUTh, C KEM U3 POJIUTENCH U

! Cnenuenxo E.B. I'paxxmanckoe cyIonmpon3BOACTBO: TPOOIEMBI €IUHCTBA U TUdPepeHITHAIIH.
CII6. UznatenscTBo «topunmdeckuii entp IIpecey». 2014. C. 499.
2 Criocobus A.JI. O pasBoze B Poccun. M.: Tunorpadus M.H. JlaBpora u Ko , 2015. C. 613.
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B KaKoil UMEHHO KBapTupe OyayT MpOKUBATh HECOBEPIIECHHOJIETHUE JETH TOCIIE
pa3Boaa (ct.24 CK PO).

Wcxons u3 3TOoro, He0OXOIMMO cJiejaTh BBIBOJ, YTO MPHU PACCMOTPEHUU U
pa3pelieHuu CIOpPOB O PACTOPKEHHWU Opaka CyJbsi BIpPaBE BBIUTH 3a Mpeaesbl
3adBIICHHBIX TPEOOBAaHWMN B NENSIX 3alIUTHl MHTEPECOB HECOBEPUICHHOJIETHUX
EeTEN.

Takoe HCKIIOYEHUE U3 OOIIETr0 MpaBUiIa TPAXKAAHCKOTO CYJONPOU3BOJICTBA,
COrJJacCHO KOTOPOMY CyIbsi paccCMaTpUBaeT M pa3peliaeT JAeji0 B paMKax
3adBJICHHBIX  TpeOOBaHWi,  MpEeACTaBIsSETCS  HaM  ONpaBJaHHBIM,  T.K.
HECOBEPILIEHHOJIETHUE JIETH HE MOTYT pEajJu30BaTh CBOM MpaBa B IMOJIHOM 00bEME
camocTosITeNbHO. OTCYTCTBHE COTJIAIIEHUsI O TMOPSJIKE NPOXXKUBAHUS JETed He
ABJIAETCSl TPEMSATCTBUEM K PACCMOTPEHHUIO BOIIPOCAa O pacTOp:KEHUU Opaka,
MIOCKOJIBKY €r0 YTBEpPXAEHHUE MPaBO Cy/a, a HE 00A3aHHOCTb.

OcoOeHHOCTBIO SIBISIETCS TO, YTO pa3pelieHHuEe BONPOCOB O JETIX
3aKOHOJATeIb HE CTABUT B 3aBUCHUMOCTb OT BOJIEU3BSBJICHHS 00 3TOM OJHOIO W3
ponmeneﬁl.

Cyn o0si3aH, B TOM 4YHCJIE, U B OTCYTCTBHE COOTBETCTBYIOLLIEIO 3asiBJICHMUS
paccMOTpPETh BOMPOC O JETAX. IDTOro TpeOdyeT TrOoCylapCTBEHHBIM NPUOPUTET
3alUTHI [IPaB U HHTEPECOB HECOBEPILIEHHOJIETHUX JETEH, UTO 3aKPEIUIeHO B CT. 24
CK P®. Takum o00pa3oM, OCOOCHHOCTBIO CYJOMPOU3BOJICTBA IO Jeiam,
CBSI3AHHBIM C PACTOp)KEHUEM Opaka sBIsETCS HEOOXOJIUMOCTbh PACCMOTPEHHMS
pa3MyYHBIX BOMNPOCOB JaXe€ IPU OTCYTCTBUM SIBHOTO CIOpa O HUX MEXAY
CTOpOHaMHu. BUASTCS COMHUTEIHHBIMU BBICKA3bIBAHUS HEKOTOPHIX YUEHBIX O TOM,
YTO CyJ HE JOJKEH HaBSA3bIBATh POAUTEIISIM PEIIEHUE BOIIPOCOB O JIETSAX, €CIU HU
OJHH U3 POJUTENIEH He HHUIHHPOBAI €ro Iepes] CyaoM .

B ganHOM ciyyae BO3MOXKHO TOBOPUTH O COOTHOIIEHHUU MPUHLIUIA

AUCIIO3UTUBHOCTU U aKTUBHOCTH CY/IA. HpI/IHI_[I/IH AUCITIOBUTHBHOCTH IIPCACTABIIACT

! Tapycuna H.H. Cemelinoe npaBo. Ouepku U3 KJIACCUKU U MojepHa. fApocnasis: Apl'Y, 2015.
C.616.

2 TeproiankoB B.U. 3ammra ceMeiHbIX IPaBOOTHOLICHHIH B TPaKIAHCKOM Cy/IONPOH3BOJICTEE.
XappkoB: U3n-Bo Buma mkona npu XI'Y, 2016. C. 169.
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CyOBEKTaM TPaKIAHCKUX TMPOIECCYabHBIX MPABOOTHOIIEHUN MpaBO BbIOOpa
OTpEIEeTICHHOTO BapHaHTAa MOBEACHUS MIPH PeaTU3aINH UX TPAKIAHCKUX MPaB.

AKTUBHOCTBH CyJa, MO CJOXKUBILIEWUCS MpPaKTUKE, AOJKHA OrpaHUYUBATHCS
JUIIb  PYKOBOJACTBOM  CYIAEOHBIM  pa3OMpaTenbCTBOM W MPABUIBHBIM
HaAIpaBJICHUEM CTOPOH IpPHU peah3allid WMHU MPOLECCyadbHBIX MpaB. MHeEHUs
YYEHBIX B BONPOCE COOTHONICHUS MPUHIUIA TUCIO3UTUBHOCTH U aKTUBHOCTHU
CyJla pa3JaeHInCh.

[IpuBenem HexkoTopeie u3 HuUX, Tak, H.M. KoctpoBa, roBops o
HECOOTBETCTBUM OOS3aHHOCTH CyAa paspeliarb BONPOCHL, CBS3aHHBIE C
WHTEpecaMu JeTei, T0 COOCTBEHHOW MHMIIMATHBE, MPUHIIUITY THUCIO3UTHBHOCTH,
YKa3bIBAa€T, 4YTO TaKO€ HECOOTBETCTBUE HE JOJDKHO MPENATCTBOBATh CYIY
BBIXO/IMTH 3 MpeIeTibl 3asABIICHHBIX TPeOOBAHMIA B UHTEPECax JETEH.

B cBowo ouepenp /I.b. IIpacosnoB ykasblBaeT, 4TO BBIXOJ CyAa MPEIEIIbI
3asBJICHHBIX TPEOOBAHUH SIBISIETCA COLMATBHO HEOOXOAUMBIM CPEACTBOM B J€IaX
YKa3aHHOU KaTE€TOPHA.

Ha nam B3risa, cyn 00s13aH 10 CBOEH MHMIIMATUBE BBIICHUTH B MHTEpEcax
peOeHka Bce Bompochl. Bmecte ¢ TeM, HEOOXOAMMO B JAHHOM Cllydae OTIMYaTh
WHUIIMATUBY Cy/Ja B TIOCTAaHOBKE IaHHBIX BOMPOCOB OT HAaBSI3BIBAHUS CYIOM
peleHus: JaHHBIX BOIpocoB. [Ipu 3ToM HEOOXOAMMO AaTh BO3MOXKHOCTh CTOPOHAM
BEPHYTHCS K MX OOCYXACHUIO Ha JI000H CTaauu CyaeOHOro pa3doupaTenbcTBa 110
ylaJeHus cyJa B COBEIIATEIbHYIO KOMHATY.

Cyn 00s13aH, pa3bACHATh CTOPOHAM, YTO MpPH BOSHUKHOBEHUM Pa3HOTJIACHM
0 cyab0e pebeHka OHU BIIpaBe Ha Jt000M CTaAuu CyJONPOU3BOCTBA A0 yIaJICHUS
CyJa B COBEUIATEbHYI0 KOMHATy OOpaTUThCS 3a TIOMOIIBIO B TOMCKE
KOMIIPOMHUCCHOTO pEIIEHUS HE TOIBKO B Cyd, HO W OpraH ONeKd U
MIOTICYUTENBCTBA.

OTmeTnM, dYTO 3aKOH HE Ha3blBaeT KakKUX-THMOO OrpaHUYEHUN B
POIMTENBCKUX MpaBax, CBI3aHHBIX C PACTOP)KEHHEM Opaka, a TakKe ¢ BOIIPOCOM O
TOM, C KEM UMEHHO M3 POJUTENEH MpOoKUBAeT peOECHOK, MOCKOJIBKY 00a poauTeis

B PaBHOU CTETNEHU 00JIa1af0T MpaBaMH Ha y4acTHE B BOCITUTAHUU peOeHKa.
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Oco0EeHHOCTh pelIeHus] CIIOPHBIX BOMPOCOB O JETSIX 3aKIIOYAETCS B TOM,
YTO CyJ YCTAaHABIMBACT TOPSIOK OOIIEHUS W y4acTUS B COJCpPKAHUU U
BOCIIUTAHUU TOJIBKO JJIS POAMTEINS, KOTOPBIA MOcie pa3Boja OyJIeT MpPOKUBATh
oTnenbHO OT pebenka. Kakux-mmbo 00s3aHHOCTEW, CBS3aHHBIX C pea3arluii
POJUTENBCKUX MPaB POAUTENST C KEM OCTaeTCs MPOXKUBATh PEOCHOK, CYI HE
yCTaHABIIMBACT .

[TonoOHYI0 MO3UIMIO 3aKOHOJATENSl HENb3s MPU3HATH KaK YIIEMIISIOUIYIO
npaBa OJHOTO U3 POJAUTENEH, a UMEHHO TOTrO, KTO Oy/eT MpPOKUBaTh OTIEIHHO U
YbU JICHCTBUA OTHOCUTEIBHO peOeHKa CTPOro periaMeHTHPOBAHBI CyIeOHBIM
pemreaneM. C 0JHOM CTOPOHBI, UMEHHO TaK U MOKET MoKa3zaTbes. OQHAKO, pemas
BOIIPOC O TOM, C KEM HMEHHO OCTAaeTCs MPOXKUBATh PEOCHOK, CYJ HCXOIUT
UCKJIIOYUTEILHO M3 MHTEPECOB peOeHKa, a MOTOMY, MPEINOoaracTcss OTCyTCTBUE
HEOOXOJIMMOCTH TMPOIHUCHIBAaTh B CYJ€OHOM PEIICHUU BCIO TMOJHOTY JEUCTBUH,
KOTOpbIE POJIUTENh, C KeM OYyJeT MPOKUBATh PEOCHOK, 00sS3aH BBIIOJHUTH IS
JIOCTOMHOM >KM3HHU MOCICTHETO.

Kpome Toro, ecnmu poautenp, Yb€ ydyacTHE€ B BOCIUTAHUHM U COJEpKAHUU
pebeHka OyJeT perjJaMeHTUPOBAHO CYACOHBIM PEIICHHEM, MOCYUTAET, YTO €ro
IpaBa HAPYIIEHbI OH BIpaBe OOpaTUThCS B Cyn 3a uX 3amuToi (m. 2 cr. 66 CK
P®).

Eme omnoit cnenuduryueckoil 0COOCHHOCTBIO SIBISETCS TO, YTO CYJbI IO
JEUCTBYIOIIEMY 3aKOHOJATEIbCTBY HE BIPABE WHHUIIMUPOBATH PEIIEHUE AAHHOTO
BOIIPOCA, a JIMIIb B COOTBETCTBUU ¢ pekoMeHaanusMu Bepxosaoro Cyaa PO 144
Pa3bICHSAIOT CTOPOHAM, UTO «OTIEJIBHO MPOKUBAIOIIUN POAUTENH UMEET MPABO U
00s3aH TPUHUMATh y4yacTHE B BOCHUTAHUU PEOCHKA, a POIUTENh, C KOTOPBHIM
MPOKMBAET HECOBEPIICHHOJICTHUN, HE BIIpaBe MPENSTCTBOBaThH 3ToMy» (1. 4

noctanoByieHus [Inenyma BepxoBHoro Cyna P® ot 27 mas 1998 roga Ne 10 (B

! TpeymnnukoB M.K. OcoGeHHOCTH paccMOTpEHHUs OTAENbHBIX KaTeropuil Tpa’kAaHCKOTO JIe.
M.: MI'VY, 2015. C. 217.
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penakiuu ot 6 depans 2007 romga) «O MPUMEHEHHHM 3aKOHOAATENBCTBA MPHU
Pa3peILeHNHN CIIOPOB, CBA3AHHBIX C BOCIITAHMEM JETeiD) .

Hecmotpss Ha TO, yrto B mnonoxeHusx cr. 24 CK P® rosopurcs o
COIJIAIIEHUH, 3TO HE IpPEAnojiaraer 00sS3aTeIbHOCTH 3aKJIIOYEHHS JIMIIb OJHOTO
noroopa. He mnpoTHBOpeYUT IEHCTBYIOLIEMY 3aKOHOJATENIBCTBY 3aKIIOUYEHUE
OTJICJIBHBIX COTJIAIICHUH MO KaKI0OMY U3 CIIOPHBIX BOIIPOCOB.

Ha npaktuke Hepenku ciayyau, KOrja OTAEIbHO 3aKI0YaeTCsl COTJIAIEHUE O
MEeCTe IMpOXKMUBAHHUS peOeHKa, W COIVIAIIEHHE O MaTEpPUAIbHOM COJEpKAHUU
pedenka. CornamieHue o JeTsX MOXET ObITh 3aKI0YEHO Ha JTOCYAeOHOHN CTaauu U
IIPEICTABICHO CYAY OJHOBPEMEHHO C 3asBJIECHUEM O pacTOpKeHHWU Opaka JH0o
YK€ B IIPOLIECCE PACCMOTPEHUS A€EIIa.

Ha nam B3misia, oQopMieHHME Takoro COIJIAIIEHHs B BHJE 3alKCH B
IPOTOKOJE CYAEeOHOr0 3acelaHus HE MOMXKET SBISAThCA HCKIIOUUTEIbHOU
rapaHTUENd HCHOJIHEHUS JAHHOTO COIJIAlleHus, MO KpailHell Mepe, MOTOMY, YTO
Opyu  HEOOXOJUMOCTH MPUHYAUTEIBHOIO HWCIOMHEHUS B  HMCHOJHUTEIBHOM
JOKYMEHTE (PUKCHUPYETCS TOJIBKO PE30II0TUBHAS YacTh PELIEHUS Cyaa.

[lo Hamemy MHEHHUIO, MMOAOOHOE BO3MOXHO, JIUIIb KaK JOIMOJHUTEIbHO
0 OpMIIEHHOE BOJIEU3BSABICHUE CYNPYTOB OTHOCUTEIBHO NajdbHEHIIeH Cyab0bl UX
COBMECTHBIX JIE€TE€, HO HE€ KaK OCHOBAaHHE K MPUHYAUTEIBHOMY HCIOIHEHUIO
JTAHHOTO COTJIAIICHUsI B CJIy4ae €ro HapyIIeHHUs] CTOPOHOM.

3akiroyasi  corjlaleHue, HEoOXOJUMO YYMUTHIBATh TMapaMeTpbl  ITOU
MpaBOBOM KaTeropuu. Tak, €cau HCXOAUTh W3 IIHPOKOTO CMBICIA JAaHHOTO
MNOHATHUS, TO €ro MOXHO paccMaTpuBaTh Kak J000€ B3aUMHOE COTJIACHE,
HE3aBUCUMO OT (OPMBI BeIpakeHUsl. B TakoM moHuManuu (pukcarusi B IpoTOKOJIe
YCTHOTO 3asIBJICHUSI POAMUTENIEH O MECTE JKUTEIbCTBA U YCIOBUSIX COIEPKaHUS

pebeHKa MOKET paccMaTpUBATHCS KaK COTTIAIIEHUE O JETSX.

! IMocranosnenne [TpaBurensctBa PO ot 12 mas 2003 r. Ne 273 «O6 yrBepxkaenun IlpaBun
MOJIa4yM 3asiBJICHUSI O HECOTJIACHM Ha BbIe3n M3 Poccuiickoit @eaepanuy HECOBEPIICHHOJIETHETO
rpaxnannHa  Poccuiickoit ®epepaumn» //  CoOpanue 3akoHoAarenbcTBa Poccuiickoit
®enepanun. 2003. 19 mag. Ne 20. ct. 1902
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OpHako B MPaBOBOM 3HAYEHUU COIVIAIIEHHWEM, KaK MPaBUIO, UMEHYIOT
3aKJII0YEHHBIA cTOpoHamu JoroBop. [lo cBoeMy coaep:kaTelbHOMY HAaIlOJHEHHUIO
COTJIallICHWE B YacTU OMNPEJEICHUs YCIOBUM colepkKaHus pedeHka OJIU3KO K
JIOTOBOpaM B 10J1b3Yy TpeThero auna (ct. 430 ['K PD). DTo npoaukToBaHO TEM, 4TO
CoJIep>KaHUe MPEAOCTABISECTCA HE JIHUIaM, 3aKII0YMBIIMM COIJIAIEHUE, a pEOCHKY.
Bmecte ¢ Tem, oOpaimaer Ha ce0s BHUMAaHHE TO IOJIOKEHHE, YTO TpeOoBaHUE
UCTIOJTHEHHS COTJIAIICHUs, 3aKIIOUEHHOTO B MHTEepecax peOeHKa, MOCIeIHEMY He
TIPUHAUICHKHT

Kak mpaBuiio, ero MOXeT peaan3oBaTh POJUTENb, C KOTOPHIM MPOKUBAET
pebeHok. BuauTcs BO3MOXXHBIM MPEJOCTaBICHUE TaKoro MpaBa pPeOCHKY,
HaIrpuMep, MpU JTOCTHKEHUU UM Bo3pacTa Iectu JetT. [Ipuyem mogoOHOE MpaBo
pebeHOK MOT OBl peaiM30BbIBATH IOCPEACTBOM OOpaIlleHuss B OpraH OINEKH U
MOTICUUTENILCTBA KaK YCTHO, TaK M MHChbMEHHO. [IpoBens COOTBETCTBYIOIIYIO
MPOBEPKY, YKa3aHHBIM OpraH TakKe MOT Obl BBICTYIUTHb B 3aIUTy HWHTEPECOB
pebeHka ¢ TpeOOBaHWEM HMCIOJIHEHUS paHEe 3aKIIYEHHOro corjameHus. Kpome
TOTO, PEOCHOK HE MOXKET CaMOCTOSATEILHO B CHITy KaKUX-JIMOO MPUYMUH OTKAa3aThCA
OT MOJIO)KEHHOTO EMY COAEPKAHUSI.

OTMeTHM, YTO COTJIAIICHUEM MOTYT YCTaHABJIMBATKLCS MpaBa U 00S3aHHOCTH
oboux poauTenel Mo coaepkanuo pedeHka. Ilo cBoeMy ropugUYECKOMY
CONICPYKAHUIO COTJIAIIICHUE O JETAX HMMEET PSS CXOMHBIX YepPT C MHPOBHIM
corjameHueM. Bo-mepBeIX, Ha Cya Bo3jaraerca OOS3aHHOCTh IPOBEPKHU
COOTBETCTBHS YKa3aHHBIX COTJIAIIEHUH JEHCTBYIOIIEMY 3aKOHOIATEILCTRY.

Jlmst  cormamieHuss O JAETSIX SBISACTCS JOTOJHUTEIBHBIM TpPeOOBaHUEM
MpOBEpKa COOTBETCTBHUS €r0 HE TOJHKO 3aKOHY, HO W HMHTepecaM peOeHka. Bo-
BTOPBIX, COTJIAIICHHE O JETAX, TaKK€ TaK U MUPOBOE COIJalleHue 00s3aTeIbHO
11 icnoyiHeHust. Ho, HecMoTpsi Ha yka3aHHBIE CXOJICTBA, MUPOBOE COTJIAIICHHE B

OTJIMYHUC OT COIJIalICHHSA O ACTAX ITIOAJICKUT O6H33T€J'H)HOMy YTBCPKIACHUIO CYZIOM.

! @apxtaunoB S.@. CynebHoe pacCMOTpPEHHE JIeN O pacTOPKEHUH Opaka: (HEKOTOPBIE BOMPOCHI
teopun u npakTuku). Kazans: M3narensctBo Kazanckoro yu-ta, 2015. C. 144.
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Kpome Toro, mocneacTBueM €ro yTBEpXKICHHUsS SIBISECTCS IpeKpalleHue
IPOU3BOJCTBA MO eIy, TOrJa KakK COMVIAIIEHHE O JAETSIX HE BIEYEeT 3a coOoM
MOJOOHBIX MPABOBBIX MOCIEACTBUM, MOCKOJBKY OCHOBHBIM NMPEIMETOM HMCKOBBIX
TpeOOBaHMI SIBISICTCS] paCTOPKEHHUE Opaka.

[IpencraBusieTcst palioHaIbHBIM BBEICHHE OOSI3aTEIBHOTO YTBEPKICHUS
COIVIAIIEHUS] O JAETAX MO AHAIOTMU C MHUPOBBIM COTJIAlIEHHEM. JTO OyaeT
CI0cOOCTBOBAaTh TOMY, YTO CTOPOHBI OyAyT OoJiee AETalbHO MOAXOAUTH K €ro
pa3zpaboTke u yrBepxkaeHHio. Cyn B CBOIO OYepelb IMOJIYYUT BO3MOXKHOCTH B
HOJIHOM Mepe yAOCTOBEPUTHCS B COOTBETCTBUU €TI0 UHTEpECaM peOeHKa.

Kpome Toro, OTAenbHBIN MPOUECCYaIbHbI TOKYMEHT, BBIHOCUMBINA CYyJIOM
IpU YTBEP)KICHUHU COIJIALICHUS O JIETAX, FapaHTUPYeT 3alllUTy OT H3MEHEHHUs
coJiepKaHusl Takoro cornamienus. [Ipon3BoapHOE BHECEHNE N3MEHEHUI BHE Ccyda
MPOTUBOPEYUT OCHOBHBIM NPUHIMIIAM TPABOCY/IHUsS, 3aMpPElIAIONIM CTOPOHAM
CaMOCTOSITEIbHO ~ M3MEHATh BCTYNMBIIEE B 3aKOHHYIO CHIy CyZcOHbIE
OCTAHOBIICHHS .

Eme oaHMM MONOXHUTEIbHBIM MOMEHTOM  SIBISIETCS  BO3MOXHOCTH
OCYILIECTBJICHUSI KOHTPOJISI 3a HCIOJHEHHEM TaKoro coriameHus. BeneHue
00513aTeTTLHOTO YTBEPKACHHS COTJIAIIEHUS O JIETSAX TMOBIEYET 32 COOO0M M3MEHEHHMSI
TpeOOBaHUM K ero (GopMe M COJCPKAHHIO, KOTOPhIE OYIyT TMOJIOKUTEILHBIM
0o0pa3oM BIUATH HA NMOBBIIEHNUE 3()DPEKTUBHOCTHU 3AIUTHI HHTEPECOB PEOCHKA.

Bo-niepBbix, HEO0X0IMMO BBECTH TpeOOBaHUS 00A3aTEIHHOTO MMUCHMEHHOTO
ero ogopmiieHus, OTIENIBbHBIM JIOKYMEHTOM, COJEpKalliM TMOANUCH 000uX
pomutenei. Tem caMbIM, yKa3aHWe Ha HAJWYHE TAKOTO COTJIAIIEHHUE B MCKOBOM
3asBJICHUH, HE OCBOOOJUT CTOPOHBI OT O0SI3aHHOCTHU MPEICTABUTH €r0 Cy1y B BUE
OTJEIBHOTO 3aKOHYEHHOTO JIOKYMEHTA.

[TomrHOMOYMS cyAa MpU 3TOM PACIIUPSIOTCS, MMOCKOJIBKY TETeph, €CIH UM
OyZAeT yCTaHOBJIEHO, UTO IMPEICTABICHHOE CTOPOHAMH COTJIAllIEHUE MPOTUBOPEUUT

WHTEepecaM peOeHKa UM He B MOJHON Mepe UX OTpa)kaeT, CyJl HE YTBEPIUT TaKou

! Epoxuna T.I1. MHCTHTYT MOACYAHOCTH B IPa’kIaHCKOM CYIOIPOM3BOJCTBE: yu. mocooue / ITox
pen. O.B. Ucaenkosoii. Caparos: U3a-Bo 'OV BIIO «CapatoBckast rocy1apcTBEHHAsl aKaJieMus
npaBay, 2016. C. 142.
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JNOKYMEHT, IPEIOCTAaBUB BPEMS CTOPOHAaM Ui YCTPaHEHHUs HENOCTaTKoB. MrTak,
pPOIUTENM BIPaBE 3aKIIOYUTh B TMHCHBMEHHOM (opMe COTJIAlIeHHE O TMOPSAIKE
OCYLIECTBJICHUS POJUTEIBCKHUX IIPaB TEM M3 HUX, KTO MPOXKHUBAET OTHAEIBHO OT
peOeHka.

VYKa3zaHHOE MHCbMEHHOE COrJAIICHUE JOJDKHO ONpPENEsTh: MECTO
IPOXKHUBAHUS JI€TeH; MOPSAAOK KOHTAKTOB C peOeHKOM ((popMmbl, MEPUOIUYHOCTD,
IPOJOJDKATEIBHOCT M T.J.); MOPSJAOK YYacTUs POJMUTENS, MPOKHUBAKOLIETO
OTJEJIbHO, B €70 BOCIUTAHUM; NTOPAIOK YUacTHsl B 00pa30BaHUU peOeHKa.

Coruaimenue, 3aKJII04aeM0oe MEXAY POAUTENSIMU, JTOJKHO COOTBETCTBOBATH
HOpPMAaM CEMENHOr0 M Ipa’kJaHCKOr0 3aKOHOJAATENbCTBA. JIpyrum CyleCTBEHHBIM
YCIIOBUEM COTJIAIICHUS CJIEAYET MPU3HATH COONIOICHUE MHTEPECOB peOeHKa Ipu
Pa3peILeHNH BOIIPOCA O Er0 MECTE KUTEIbCTBA .

Pogurenu nOMKHBI YUUTHIBATH HAIMYKE JKUAJIOTO MOMENICHUS, CTENEHb €ro
OJaroycTpoiicTBa, BO3MOXKHOCTb  CO3/IaHUSl  YCJIOBHHM /Il HAaJUJIEKaIIEero
BOCIIUTAHUS U COJIEpPKaHUs, MOBEJICHNE 3aKOHHBIX MPEICTaBUTENEH, OTHOLLIEHUE K
IeTsM U T.1. B mo0oM ciaydae mpeacTaBisiTh MHTEpEChl peOEHKa MO JaHHBIM
nenaMm OyneT MpeAcTaBUTEIb OpraHa ONEKU M IONEYUTENbCTBA, B 00s3aHHOCTU
KOTOPOTO BXOAMT MPOBEJIECHUE 00CIEI0BaHUS YCIOBUI JKU3HU CaMOro peOeHKa U
JIML, KOTOPBIE MPETEHAYIOT Ha €r0 BOCIIUTAHKE.

B xozae ocyliecTBIeHUH POAMTENSIMH CBOMX IpaB M OOS3aHHOCTEH MOTYT
BO3HHMKHYTH CIIOPHI Pa3JIMYHOIO XapaKTepa M0 MOBOAY BOCIUTAHUSA U COJEPKAHUS
nereid. CornacHo ct. 61 CK P® poaurenu MMEIOT paBHBIE MpaBa U HECYT PaBHbIC
00s13aHHOCTH B OTHOIIEHUM CBOMX JETEH M KaXAbld U3 pOAUTENEH OJHOBPEMEHHO
SBIIIETCS. HOCHUTENIEM TMpaB M OOA3aHHOCTEH MO BOCHUTAaHMIO peOeHKa,
MPEyCMOTPEHHBIX CT.CT. 63, 64 CK PO.

W peanuzanus poaUTEIbCKUX MPaB MO BOCIUTAHUIO U COJEPKAHUIO AETel
JIOJKHA OCYLIECTBIISIETCS HENOCPEACTBEHHO KaXAbIM W3 POJMUTENEH HCXOAS M3

PA3JINMYHBIX COOHAJIBbHBIX MU 3KOHOMHYCCKHX (baKTOpOB, TaKHUX KaK O6pa3OBaHI/Ie,

! Kosanesa E.H. CynebHoe pa30upaTenbCTBO TPAXKIAAHCKUX JI€TT B COBETCKOM TPaKIAHCKOM
npouecce: Jlekiusa. MOCKOBCKHMII rocynapcTBeHHbI yHUBepcuteT uM. M.B. JlomoHOcOBa.
KOpuanuecknii pakynbrer. M. 2016. C. 32.
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BOCIIUTAHUE, MaTepuaibHas 00€eCIeYEeHHOCTb, COCTOSIHUE  3JI0pPOBBA,
NPUHA/IEKHOCTD K OMPEIeTICHHOMY COIMATBHOMY KIaCCy 1 T.A .

Cyn, mpuHuMas peIIeHHEe O PACTOpPKEHUU Opaka CynpyroB, HMMEIOIIMX
COBMECTHBIX HECOBEPILICHHOJETHUX JI€TEH, JOJKEH B MOJIHOM MEpe MPEAIPHUHSITh
BCE HEOOXOIMMOE K 3allUTe MX HHTEpEecOB. [Ipu 3TOM CyJ, BBIXOAS 3a MpPEIebl
UCKOBBIX TpeOOBaHUM, MpHU yKa3aHUU B HCKOBOM 3asiBIIEHUU O JIOCTUTHYTOM
COTJIAIICHUH OO0 OOIUX JAETAX, pPAa3bsICHICT POAUTEISIM UX OOS3aHHOCTD
y4acTBOBaTh B BOCIIUTAHUU peOCHKA.

Cyna pomxeH oOpaTUTh BHUMaHUE POJUTENS, TIPOKUBAIOIIETO OTEIBHO OT
pebeHKa, Ha TO, YTO MHTEPECHI OCIIETHETO MPEBBILIE KEITAHUS PACTOPTHYTh Opak.
He pomkeH cynq oO0OWTH BHUMaHWE M POJUTENS, C KOTOPBHIM MPOJOJIKUAT
NPOKMBAHHE pPEOCHOK, PAa3bsCHUB €My OOS3aHHOCTb HE NPENsTCTBOBATH
peanu3anuu poaUTENbCKUX MPaB IPYroro pOIUTENS.

«TakoB MOIMHHBIN CMBICH 3aKOHA, HAMPABICHHOTO HA 3allUTy UHTEPECOB
pebeHka Kak HaubOoJiee  c€naboro, YA3BUMOTO  yYacTHUKA  CEMEHHBIX
MPaBOOTHOIICHUI», — He 0e3 ocHoBaHui cuutator YamkoBa C.1O. u Yedpanona
E.A.

N3 obmero mnpaBwia, ycraHoBieHHoro m. 3 cr. 65 CK P®, mecrto
KUTEIhCTBA peOCHKa B ClOydae pas3lelbHOTO TMPOXKHBAHUS  POAUTENEH
onpezensieTcss ux corjamenrueM. OUeBUIHO, YTO MHEHHUSI POAUTENICH MO TaHHOMY
BOIIPOCY MOTYT HE COBMACTh, MOCKOJIbKY KaXXIbId M3 HUX KEJIAET HAXOXKICHUS
peOeHKa B HEMOCPEACTBEHHON OJIM30CTH OT HETO.

Hampumep, ecnu mocie pa3Boja cymnpyra, ¢ KOTOpOH OCTaeTcsi peOEHOK,
HaMepeHa nepeexaTh B JAPYroll TOpPOJ, UYTO CTAHET SIBHBIM NPENSTCTBUEM IS
oOuieHusi BToporo poaurensi ¢ pedenkom. IIpoTMBOpeunss BO MHOTHX Cllydasx

MUHUMHU3UPYIOTCA TakuM O00pa3oM, 4YTO 3aTPYyAHSIOT, a 3adacTyl Jejaer

! Kommenrapuii k I'paxkaanckomy mporeccyaabHoMy Kojiekey Poccuiickoit @enepanuu / Ilon
pea. M.A. Buxyt. M.: U3gatensctBo IOpaiit, 2014. C. 610.
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HEBO3MOJKHBIM  BBIMIOJTHEHUE OO0SA3aTENbCTB MO YYACTHIO B BOCIHUTAaHUU U
COJIEp>KaHUU peOCHKA POAUTEIIEM, TPOKUBAIOIIUM OT/IEIBHO .

B mopoOHBIX ciyyasx BONPOC O MECTE MPOKUBAaHUA pPEOCHKA JOJHKEH
paspemarbes cyaoM. Hago oTMETUTB, 4TO CrIOp MEKIy POAUTEISIMU pa3peracTcs
CyJIOM, UCXOJS HE TOJBKO U3 MHTEPECOB PeOCHKA, HO U C YYETOM €ro MHeHus. B
TOM CJIy4ae, €ClId IOCJE BBIHECEHUS PEIICHHS O MECTE >KUTEIhCTBA peOeHKa,
CUTyalllsl U3MEHUTCS U BO3HUKHET MOTPEOHOCTh B M3MEHEHHH OIPENEIEHHOTO
CylOM MeCTa, OJIMH W3 pOJAWTENIed BIpaBe BHOBb OOpPATUTBCS B CYyI C
COOTBETCTBYIOLIUM TPEOOBAHHUEM.

VYkazaHHOe MpaBO pOAMTENs Ha [OBTOpPHOE oOOpamieHue B CyA
JEMOHCTPUPYET €Ille OJHY OCOOEHHOCTb, CBSI3aHHYIO C MPOLIECCOM PaCTOPKEHUS
Opaka. [lpuHsiToOe W BCTynuBLIEE B 3aKOHHYIO CHIIy pEUIEHUE MOXET OBITh
MU3MEHEHO TEM K€ CyJ0M. M BHOBB, ONpenessisi MECTO KUTEIbCTBA JETEU C OJHUM
U3 POAUTENEH CyJl, C YYETOM MHTEPECOB M IMOKETaHWM AeTel, OylneT oleHUBaTh
COBOKYITHOCTb IIPEJACTABICHHBIX JOKA3aTEIbCTB.

Cpenu wuHTEpecoB peOEHKa, KOTOPBIMU CyJ PYKOBOACTBYETCS IpHU
IIPUHATUU PELICHUS MOKHO Ha3BaTh CICAYIOLIHE:

Bo-mepBeIX — 3TO MPUBA3aHHOCTH JAETEH K POAUTENSIM U HHBIM
POACTBECHHHUKAM.

Bo-BTOpbIX, BO3MOXXHOCTb CO3/1aHHsI OJIATONPUSATHBIX YCIOBUH IS
pa3BuTus pebeHKa. 31ech cyj oOpallaeT BHUMaHUE HAa MaTepUAIIbHOE MOJI0KEHHE,
ObITOBBIE  YCJIOBUSA, PpPOA  JESATEIbHOCTH, PEXUM  paboThl,  HAJIUYHUE
UH(PACTPYKTYPBHI.

B-Tpetbux, Bo3pacTt pedeHKa, Mo, COCTOSHUE €r0 30POBbSL.

B-ueTBepThIX, HAIMYME HOBBIX OTHOILICHUW Yy POIUTENIEH IIOCIE PAa3BOAA,
XapakTep B3aMMOOTHOILIEHUWH peOEHKa M MayexH, OT4YMMa, HPABCTBEHHBIE U

JINYHBIC KaYECTBA POAUTEIICH.

! KommenTapnii k Cemeitnomy kozexcy Poccniickoit dexepari // (o1B. pex. A.M. Heuaesa). 3-
e u3 ., nepepad. u nomn. M.: «tOpaiit». 2014. CIIC «I"apanT - Mactep» (Bepcus 7.08.0.163)
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B-nsteix, cyn nubo camocTosATENbHO, JIMOO MOCPEACTBOM Jaud MOPYUEHUS
opraHam OIEKH M MOINEYHUTENbCTBA Y3HAET U YUYUTHIBAET MHEHHUE peOEHKA O TOM, C
KeM M3 pojuTeredl OH XoTea Obl NpoxkuBaTb. MHeHUe peOeHka B cCyle
BBICKA3bIBACTCS B CIIy4ae JOCTUKEHUS UM JECATUIIETHETO BO3pacTa.

Bompoc o0 mnpuBieuyeHWH HECOBEPIIECHHOJIETHETO peOCHKAa B CyaeOHOE
pazOUpaTeNnbCTBO PEIIACTCS CYAbEH MO €ro YCMOTPEHHUIO. DTO CBA3AHO C TEM, YTO
IPEOCTABIIATh PeOEHKY BO3MOXKHOCTh BBIOMPATh KOTO-TO U3 POAUTENCH HEATUYHO
U peOCHOK HEe BcerJa MOXET BbBIOpaTh MECTO KHUTEIbCTBO, KOTOpPOE B
JEWCTBUTEILHOCTU OTBEYAET €r0 NHTEPECAM.

Cya 10 T[OpuHATUS  pelleHUsl UCCleNyeT BCe  MpeACTaBICHHbBIC
JIOKa3aTelbCcTBa Mo Jeny. IIpu 3TOM CTOPOHBI JTOJDKHBI MPEACTaBUTH CYIy Kak
NMCbMEHHbBIE, TAaK M YCTHBIE JI0KA3aTENbCTBA, MOJITBEPKAAIONIMX TO, YTO C
KOHKPETHBIM U3 pOAUTENed peOeHKy OyneTr Jydlue, ero MHTepechl COOI0IEHBI U
eCTh BCS HEOOXOIMMast 0a3a [UIs JabHeIIero pa3sBUTHs pebeHKa’.

«ITo nmemam o0 ompeAeneHUHM MecCTa >KUTEIbCTBA peOCHKa MPEeaMETOM
pacCMOTpPEHHUs SABIISIETCS, KaK MPaBO, HECOBEPILIECHHOJIETHETO PEOCHKA >KUTh WU
BOCIUTHIBaThCSA B ceMbe» (1. 2 cT. 54 CK P®), tak u «mpaBo U 00s13aHHOCTH
poAUTENEH BOCIUTHIBATh cBOoMX JieTei» (1. 1 cT. 63 CK PD).

[To cytu, cyneOHBIN aKkT MO JAHHOMY BOIIPOCY HE YUPEKIAET HHUKAKOTO
npaBa M HE JUIIAET KaKOoro-aubo MpaBa, a yCTAHABIMBAET MPUOPUTET IpaBa Ha
COBMECTHOE MPOXKUBAHHE C PEOCHKOM OJHOTO U3 POJUTENIEH MO OTHOILIEHUIO K
apyromy. MoKeT BO3HUKHYTH BII€YATIIEHHE, YTO TMOJ00HAsi TpPaKTOBKAa HE
COOTBETCTBYET KOHCTUTYIIMOHHOMY MPHUHIIMIY PABEHCTBA MpaB Kaxa0oro. OaHako
TaKoe Cy/Ie0HOE PEIIeHNe HE OTPAaHUYUBACT U HE YIIPA3IHACT POAUTEIBCKUX MPaB
CyIpyra, IPO>KMBAIOIIETO MOCIe pa3BoAa OTAEIbHO.

B poccuiickoii cyneOHOW  MpakTUKE OTCYTCTBYIOT  pEIICHHUS O
MOTIEPEeMEHHOM, PETJIaMEHTUPOBAHHOM TMPOXXKMBAaHUU peOCHKa B JOME 000WX

ponutenei. Emie OIHUM CHOPHBIM BONPOCOM, BBITEKAIOIIAM W3 MPOIECca

! KoHuenuust eamHoro I'paxxnanckoro mporeccyanbHOro kojekca Poccuiickoit @eneparuu /
Beryn. Cnogo I1.B. Kpamenunnukos. M., 2015. C. 224.
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pacTopkeHusi Opaka, SIBISETCS BONPOC YIJIAThl aluMeHTOB. TpeOGoBaHus 00
YCTAHOBJICHUH O0SI3aHHOCTH BO3MEIIIATh YaCTh PacXoJI0B Ha COJIepkKaHUE PeOCHKa
CYJIbl paCCMaTPUBAIOT MapaJijIeNIbHO C TpeOOBAHUEM O PACTOP>KEHUU Opakxa.

Jlena o B3bICKAaHWM AJMMEHTOB HOCST HWMYIIECTBEHHBIM XapakTep,
MOCKOJIBKY p€Yb MJET O 3allUTe 3aKOHHBIX HHTEPECOB, OOBEKTAMH KOTOPBIX
BBICTYIIAIOT MaTepHANIbHBIC OJ1ara, MOIeKAIIHE JCHEKHOI OIleHKe' .

OTauuuTenpbHON 4YepTod TpeOoBaHUN 00 yIulaTe aJluMEHTOB SIBIISICTCS
cienytouiee. JlroOble MMYIIECTBEHHbIE TPEOOBaHUS TMOAJIEKAT OIEHKU M
BBIPQKAIOTCS B JICHEKHOM SKBHUBajeHTE. VCronb3yst COOTBETCTBYIONTIUE (POPMYIIbI
W yKa3aHUs 3aKOHa, MCXOJs W3 CYMMBbI TpeOOBaHHS, BBICUUTHIBACTCS pa3Mep
roCcyapCTBEHHOM MOIUIMHBI, MOJUISKAIIEH yIiaTe 3a 0OpalleHue B Cy/I.

Takum oOpaszom, pa3mep rocy1apCTBEHHON MOIUIMHBI IO UMYIIIECTBEHHBIM
MCKaM Bcerjia pasziinueH. VICKIIoueHne COCTaBISIOT UCKU O B3bICKAHUM aJIMMEHTOB.
HecMoTtpst Ha TpeOboBaHME UMYIIIECTBEHHOT'O XapaKTepa, UMEIOIIee MaTEPUAIbHYIO
OLICHKY, TOCyJapCTBEHHAas IONUIMHA [0 TaKUM JejlaM yIUIadyuBaeTcs B
(bUKCHUPOBAaHHOM pa3Mepe.

«McnonHeHne ceMmeitHON 00s13aHHOCTH TIPEACTaBIsCT COOOM HaJjexKaIiee
COBepIIeHHE OOSI3aHHBIM CYOBEKTOM CEMEHHBIX MPABOOTHOIICHUN KaKUX-TUOO
OTIPEJICTICHHBIX JIEUCTBUM JMOO BO3JEp)KAHHUE €ro OT COBEPIICHUS JTHX
JICVUCTBHIN.

V 110001 00513aHHOCTH €CTh OCHOBAHHS €€ BO3SHUKHOBEHMS, U3MEHCHUS U
npekpaiieHus. Tak, 10 MHTEPECYIOLEed HAac KaTeropuu JIeJl TAKUM OCHOBaHUEM
BBICTYNAIOT  IOPUJMYECKHE COCTaBbl. B  KaXXJ0M  KOHKPETHOM  Ciyyae,
IpeIyCMaTPUBAIOIIEM O0S3aHHOCTh YIIJIAYMBATH ATMMEHTHI, IOPUANYECKUN COCTaB
¥ HA0Op BXOJAIIMX B HErO HOPUANYECKUX (HDAKTOB OMPEACIISIETCS CAMOCTOSTEIBHO
U B 3aBUCUMOCTH OT KOHKPETHBIX OOCTOSATENIbCTB JIeJIa.

[IpuumHa 3TOrO Kpoercs B crenuduke CyObEKTHOTO COCTaBa CEMEWHBIX
OTHOIIICHUN W BBITEKAIOIIUX W3 HUX KU3HEHHBIX oOcTosATeNnbcTB. HOo BO Beex

ClIydasx B IOpI/I,[[I/ILIeCKI/Iﬁ COCTaB, HAa OCHOBAHHWH KOTOPOI'0O BO3HHUKACT AJIMMCHTHOC

! Marsees I'.K. CoBerckoe cemeiinoe nmpaBo. M.: IOpuandeckas nuteparypa, 2015. C. 240.
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0053aTeNbCTBO, BKJIIOYAETCSl COTJIAIIEHHE 00 yIUIaTe aJlMMEHTOB JIMOO pelleHue
CyJla O B3bICKAHHH aJITAMCHTOB.

B ocHOBaHuu 711000TO aTMMEHTHOTO 00S3aTENBCTBA CTOUT (PaKT-COCTOSIHUE
— POJICTBO TEPBOW CTEMEHHM, COTJAIICHHE 00 yIlaTe aIMMEHTOB, a B CJIydae €ro
OTCYTCTBUS — pemeHue cyaa. OCHOBaHHWS BO3HHKHOBEHUS aJTMMEHTHBIX
00s13aTeNIbCTB onpeaesitoTes B cTaThsiax CemeliHoro kojekca P® (ct.ct. 80, 85-90,
93-97).

CyMMBI aJIUMEHTOB OMPENEISIOTCS CYJIOM B MPOLIEHTHOM COOTHOIIEHUU K
JIOXOAY CTOPOHBI, C KOTOPOM B CHJIY 3aKoHa OyAyT MPOU3BOJUTHCS
COOTBETCTBYIOIIME YJIepKaHUS JTUOO B TBEPJION JCHEKHON CyMME.

Crout cornmacutecs ¢ MmHeHuem JI.C. KcenodonrtoBoil, o TOM, 4TO
3aCITy’)KHBAET 0JI0OpEHUS MPEIOKEHUE 00 YCTAHOBIICHUA MUHUMAJIEHOTO pa3Mepa
aJTMMEHTOB Ha HECOBEPIICHHOJECTHUX JETeW, 3akperuieHHoe B KoHuenuun
COBEPILIEHCTBOBAHUSI CEMEMHOIO 3aKOHOJATENbCTBA. DTO CBA3aHO C TEM, YTO B
HACTOSIIEE BpeMs TOSBISETCS Bce OO0ibIIe HEIOOPOCOBECTHBIX POJMTEIEH,
KOTOpbIE HAaMEPEHHO TMPEJCTaBISAIOT CYAy CHpaBKU, COJAEp)KaIIUEe He
COOTBETCTBYIOIINE JEHCTBUTEILHOCTH CBEACHUS O JOXOAaX.

CrneayromuM BHIOM CIIOPOB, BO3HUKAMOIINX B PE3yJbTaTe PaCTOPKCHUS
Opaka, BBICTYNAlOT CIIOPHI, CBSI3aHHBIC C MOPSJIKOM 0oO0IeHus ¢ pebeHkoM. CtaThs
55 CK P® onpenenuna npaBo pedeHka Ha oOueHue. [Ipu stom popmel oO1eHns
MOTYT OBITh CAMBIMU PA3JTMYHBIMHU.

B ciyuae orpanuuenus mpaBa Ha 00IIeHHE C PEOCHKOM 3aMHTEPECOBAHHBIN
pOIUTENIb BIpaBe oOpaTuThes B cyA. Tak, mo meny Ne 2-324/2016 VYpasranees
M.A. obpatuncs ¢ uckom k YpasrameeBoi K.C. o0 ompeneneHun mopsiaka
oO1ieHns ¢ MayiojieTHeH BHyukoi YpasraineeBoit Kamuiioit, 2008 roga posxxacHusI.
Hcrer mosicHWII, 4TO MaTh peOCHKA MPETATCTBYET OOIICHUIO C BHYYKOM.

Cyn paccMOTpeB COOTBETCTBYIOIIECE 3asBJIICHHE YCTAHOBUJI, YTO JEAYIITKA

MOKET O0IIaThCs ¢ BHYUKOM Mo cy06oTaM ¢ 9 10 19 yacoB no MecTy npoKUBaHUs

! MupoBoii cymps B rpaxiaHckoM cymompomsBoxcte / ITox pex. A.®. Edumosa u M.K.
[Tuckapesa. Hayuno-npaktuueckoe nocooue. M.: OAO «M3narensckuit nom ['oponeny, 2014.
C.111.
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otua pebenka. Ha mpaBo peOeHka oOaTbCS CO BCEMH POJCTBEHHUKAMU HE
JOJDKHBI BJIMSITh HUKAaKAE OOCTOATENbCTBA, B TOM YHCIE U PacTOp)KEHUE Opaka
ponuteneit. Be3ycnoBHO, 4To OGIIEHHE MOKET ObITH OrPAHUUYECHO .

OpHako 3TO UCKIIOYUTENbHBIE CTy4Yau, KOr/la CyHIECTBYET pealibHasl yrpo3a
uHTepecaM pebeHKa, KOrja BO3MOXKHA JAedopmaiius ero CO3HaHUusS B CTOPOHY
Y)KECTOUEHUST U aMOpajbHOCTU. B 1aHHOM ciydae peOCHOK He sIBIseTCA
CYOBEKTOM CHOpPHOTO MPABOOTHOIICHMS, TMOCKOJBKY CHOp HJIET O IMpaBax u
00513aHHOCTSIX POJUTEIECH.

Bompoc o kpyre obmieHuss peGeHKa, Tak K€ MOXET CTaThb CHOPHBIM U
pemaeTcss UCXOJs M3 CUTYyallud, B KOTOPOWM OMNpPEHENSIeTCS MECTO KUTEIbCTBO
pebeHKka, MpH YCIOBUUM HEMOCPEACTBEHHOTO COCEACTBA C POACTBEHHHKAMH,
oOlLIEHNE C KOTOPBIMHM HCTEL Xkenajl Obl orpaHnuuTh. KoH(IUKTHAs cuTyamus
MOXET YCYIyOUTbCSI M TEM MOMEHTOM, YTO MHPU OTCYTCTBUU JTOKYMEHTAIbHOTO
NOATBEPKIACHUS, B KAUECTBE J0KA3aTEIbCTB MOTYT YUYHMTBIBATHCS CBUICTEIIBCKUE
MOKa3aHUs COCEAEH WA POJCTBEHHUKOB.

OnHako OCYIIECTBICHHE POIUTENBCKUX IPaB POAUTENIEM, KOTOPBIM
IPOXKHUBACT OTHECIBHO OT peOeHKa, JOJDKHO OCYIIECTBISATHCS HaAJIekKaIlUM
o0pa3oM, T.€. OH JIOJDKEH NMPUHHUMATh aKTUBHOE y4acTHE B BOCIHUTAHHHU CBOETO
peOeHka, TpU OSTOM JpPYroil poaWTENb HE BIpaBe YHWHUTh KaKUX-JIHOO
MPEMATCTBUN.

B naHHOM ciywae, NpaBHIBHBIM BHUAMWTCS BO3MOYKHOCTH HCIIOJIb30BAHHUS
MEAMATUBHOIO COIVIALICHMs Uil YCTAHOBJICHMSI TMOpsAaKa oOOIIeHHs peOeHKa ¢
ponutensiMu. IMEHHO, MOCPETHUK KaK HEUTpaJlbHOE JUI0 OYAET SIBISATHCA TEM
YEJIOBEKOM, KOTOpBI, HE HMEs HHUKAaKOW 3aMHTEPECOBAHHOCTH B MPUHSATUU
peuieHus, IOMOraeT CTOPOHAM B MPUHSITHUH B3aUMHOI'O IPUEMIIEMOTO PELICHUS.

Crout cornacurbest ¢ MHeHueM A.I'. Conory0a, KOTOpBIM yKa3bIBaeT, 4YTO B
HACTOAIIEE BpeMs CyAbl NPU pPACTOp)KEHUH Opaka U OIpeneseHUH MecTa

KUTCIbBCTBA pe6eHKa, OTHAIOT IPCAIIOUYTCHHUC MAaTCpPH. HpI/I 9TOM HE BCCria

! HacronbHast KHHra cymeGHOTO MPHCTaBa-HCIONHATENS: yaeOHO-IIpaKTHIecKoe mocodue / TTox
pen. B.A. I'ypeeBa. M. Cratyrt. 2015. C. 888.
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YUUTHIBAETCSI MHEHUE OTIA, a TAKKE 3aKOHOJATEIbHO 3aKPEIJICHHbIH MPUHLMUII
PaBHOIPABUSI POAUTENCH B MPOILIECCE BBIMOJHEHUS POAUTEIBCKUX O0S3aHHOCTEH.
B Takux yclOBHUSIX OTIBI OTHANSAIOTCS OT OOLIEHUS C JCTbMHU WU BOBCE
HTHOPHUPYIOT X .

B crnoxuBmieiics cuTyaluu mnojaraeéM, 4TO IpPU MPUHSITUU PEUICHUS O
MPOKMBAHUK PEeOEHKA C MaTephIO, CY/bsl IOJKEH ONMPENEIUTh YeTKUN pPerjaMeHT
oOmeHuss pebeHka ¢ oTioM. Kpome ommcaHHBIX BBIIIE BO3MOXHBIX CIOpax o
JIETSAX: O MECTe MX MPOKUBAHUS, pa3Mepe MX COJEP:KaHUsI, TOpsAIKEe OOLICHUS,
BCTPEYAIOTCS HA MPAKTUKE M CHOPHI, CBSI3aHHBIE C U3MEHEHUEM JIMYHBIX JAHHBIX
pebeHka, Hanpumep, GaMUIuu.

JlelicTByOIIIEE 3aKOHOAATENBLCTBO, @ UMEHHO 1. 4 cT. 58 u cT. 59 CK PO,
npeaycMaTpUBaeT aJIMUHUCTPATUBHBIN MOPSAJIOK pa3pelieHus: JaHHOro cropa. B
TOM cllydae, KOrjJa JOCTUYbh KOMIIPOMHCCA HE MPEICTaBUIOCH BO3MOXKHBIM,
CTOPOHBI HMEIOT TMpaBo oOpatuthcss B cyd. [IpoxoxaeHue cHaudana
aMUHUCTPATUBHOTO MOPSIKA MO3BOJIIET CHU3UThH HArpy3Ky Ha CyAbl U YIPOCTUTh
MpoLeIypy MPUCBOEHUS WM CMEHbl (PaMUIMK B CIydae OTCYTCTBUS KaKHX-JIMOO
BO3PAXXECHHUU U ITPOTUBOPEUHM 110 ITOMY TTOBOJY.

B 3aBucuMocTH OT YypOBHS KOH(JIMKTHOCTA CHUTyalldd, BbI3BAHHOU
CYJIONIPOM3BOJICTBOM IO JIeNTy O PAacTOpKeHUHM Opaka, pOAUTEId MOTYT W HE
JIOTOBOPUTHCS O TIOPSIAKE TOCEIIEHUs peOeHKa, ITUTEIbHOCTH, IEPEABMKECHUS 110
CTpaHe U 3a ee npejaenaMu. B Takom ciayyae HeoOX0auMO 00pallieHne K Cy1eOHbIM
MPHUCTaBAM-UCIIOJHUTEISAM. JTO TO3BOJISIET UM caenath 1. 1 ¢T. 12 denepaibHOTO
3aKoHa «O0 UCTIOTHUTEIHLHOM MTPOU3BOJICTBEY.

Ponutens, mposkuBaronuii OTAEIBHO MOKET MPUHUMATHh MEPHI TI0 OKa3aHUIO
JIABJICHUSI B LIEJISIX MPOBEACHUS OOJBIIEr0 KOJWYECTBAa BPEMEHU C PEOCHKOM,
HarpuMep, He J1aBaTh MUChbMEHHOI'O pa3pelIeHus] Ha BbIe3]] peOeHKa 3a rpaHuIly Ha
OTIIBIX. DTO €IIe OJHa MpoljemMa, KOTOpas MOKET BO3HUKHYTh M3-32 OTCYTCTBUS

coriacuda MCXKAY POAUTCIIIMHU II0 BOIIpOCaM BOCIHWTAaHUSA pe6eHKa, a HMMCHHO:

! Ocobennocru PAacCCMOTpPEHHE U pa3penieHus OTACIBbHBIX KAaTeTOpPUM TPaXTAHCKHUX e
(UckoBoe mpoumsBoactBo) / Ilog pen. M.K. Iluckapea. M., OAO «M3narenbckuit aoMm
I'oponeny. 2015. C. 512.
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dbenepanpHbIil 3ak0H OT 15 aBrycta 1996 roga Ne 114-®3 «O nopsiake Bhie3na U3
Poccniickonn ®@enepanuu u Bbe3na B Poccuiickyro ®enepannio» yCTaHOBHWII, YTO
«B Clly4ae, €ClId OJIUH M3 POJUTENICH 3asBHJI O CBOEM HECOTJIACMM Ha BBIE3] 3a
rpaHuily pe0eHKa HE3aBUCUMO OT II€JHM, BOMNPOC O BO3MOXHOCTH €ro BbIE3JIa
pelLIaeTcst B CyIeOHOM MOPSIKe» .

Cnenys npaBuiiam, yTBepxkJaeHHBIM [loctanoBieHuem IlpaButenscrBa PO
ot 12 mas 2003 roma Ne 273 «O0 ytBepxkaenun [IpaBun mogauu 3asiBICHUS O
Hecorjacuu Ha Bble3 W3 Poccuiickoil denepanvii  HECOBEPIIEHHOJIECTHETO
rpaxaannHa Poccutickoit deaeparuny» poauTeNb, KEJAIMUN BhIBE3TH peOCHKA
3a TpaHWIly, HAIpUMEp, C LEJbI0 JIETHETO OT/AbIXa, JOJDKEH OOpaTUThCs C
COOTBETCTBYIOIIMM 3asIBJIEHUEM B CY/I.

B npotuBHOM ciyuae nepemenieHue pedenka uz PO 0e3 Hamuuus cornacus
pOAMTENC WM OJHOTO poauTens OyaeT sBIATbCS He3akoHHbBIM (D3 «O
npucoeaunennn Poccuiickoin @enepannn kK KoHBEHIIMN O rpa)aaHCKO-IPABOBBIX
acTIeKTaX MEXTyHApOHOTO TOXHUIICHHUS JICTCH» ).

Ha nam B3risi, Bompoc o Bbie3/ie peOeHKa 3a TpaHUIly COBMECTHO C OJIHUM
U3 pOJUTENEd B LENAX OTAbIXa MOXKHO OTHECTH K KaTeropuu BOIPOCOB
peanu3aluu  POAUTENbCKUX TpaB. Takum o00pa3oM, CHOPBI, BBITEKAIOIIUE U3
mpo0JeM OCYIIECTBICHUSI POJIUTEIBCKUX IMpaB, JOJKHBI pPAaCCMAaTPUBATHCS B
MOPSAKE UCKOBOT'O MPOU3BOJICTBRA.

OcHoBaHHEM BO3HHMKHOBCHHS TaKOrO CIIOpa MOXKHO IPH3HATH JBa (hakTa,
MEPBbIA U3 KOTOPBIX CBSI3aH C MOJAYeH 3asBJICHUS POJUTENSL O CBOEM HECOTJIAaCUU
Ha BbIE3l peOCHKAa, M BTOPOM — €ro YKJIOHEHHE OT Jlaud HOTapUaIbHO
o(OpPMIICHHOTO CcOIJIacHsl Ha BBIe3] pebeHka. BcmemacTBue dero, oOpariasch C
HCKOM B CY, POJUTENH C KEM MPOKUBACT PEOCHOK, B TIEPBOM ClIydae OCIIapUBaET
JEeUCTBUSI OTBETUMKA, @ BO BTOPOM cClIydae ero 0e3eiicTBue.

VYka3zaHHOE TMO3BOJIIET HaM OTHECTH TOJOOHBIE CIHOPHI K KaTEropuu
BBITEKAIOIINX U3 CEMEHHO-OpauHbIX OTHOILIEHUM, TOCKOJBKY OJWH POJUTEIb

MIPOTUBOIIOCTABIISIET CBOE MPABO Ha BBIBO3 peOEHKA, TMpaBy APYroro poIUTENs

! TapxoB B.A. I'paxxnanckoe mpaBootHomenne. — Yda, 2014. — C. 124.
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oOmarecsi ¢ pebeHkoM. TpyaHOCTh pPAacCMOTPEHUS CylaMH TMOAOOHBIX el
3aKJIIOYAETCS B YCTAHOBJICHHUM WHTEPECOB pPEOCHKA W OTHOILICHUS POJIUTENEH K
pebenky, k Bompocam ero Omaromonyuus. Cyq B XoJe cyAeOHOro 3acenaHus
JOJKeH YOeAMTbCsA, YTO TOe3Ka 3a pyOek OCYyIIEeCTBISETCS B HMHTEpecax
HECOBEPIIICHHOJIETHETO, TO €CTh OJIAarONMpPHITHO CKaXETCsl Ha €ro 3/I0pOBbE,
0Opa30BaHUHI H T.IT.

OTHoLIEeHNE pOAUTENICH K BOMIPOCY BBIE3/a, TAK )K€ IOJDKHO OBITh BBIICHEHO
CYZIOM, MOCKOJIBKY HEPEIKHU CIy4dad, KOTrJa OTBETYMK HE JAET COTJIacus Ha BBIE3[
pedeHKa, pyKOBOJICTBYACh HU €r0 MHTEpecaMu, a COOCTBEHHBIM.

Kpome Ttoro, Bo3MokHa CcHTyalus, OpuU KOTOPOW OAWMH W3 POJUTENEH,
oOpaiiasch ¢ 3asBJICHHEM B CY]l, YKa3bIBAa€T, UTO MECTO HAXOXKJICHMSI OTBETUYHKA
HeusBecTHO. Ompezensss Haldu4yuMe cropa O IpaBe, Cyl B MHOJOOHOW CUTyaluu
JOJDKEH PELINTh, MOJJIEKHUT JIM PAaCCMOTPEHUIO MOJ00HOE 3asiBICHUE B MOPSIKE
MCKOBOTO MPOW3BOACTBA WM CIIOpa O MPABE HET, MOCKOJIbKY MHEHHE OTBETUMKA
0 BOIPOCY Bbie3a pebeHka 3a npeaesibl PO He u3BeCTHO.

B cyneOHOl mpakTuke BCTpEyaroTCsl ciyyae, Korja MCKoBoe TpeOoBaHHE
CBOJMTCS K TIPOChOE K Cyay O NMPU3HAHUM TTpaBa Ha Bbie3[. Takas ¢hopMyIupoOBKa,
Ha Hall B3IJISJ, HE MOXKET OBbITh MpU3HAHA YJAYHOM, MOCKOJIbKY IPaBO Ha BbIE3]
HECOBEPUICHHOJIETHETO rapaHTupoBaHHO KoHcTutynuen PO. Berpeuarores takxke
(GOpMYIMPOBKHU: MPU3HATH 3aKOHHBIM BBIE€3]] WM MPU3HATH HE3AKOHHBIM OTKa3 B
Jlaye COTJIacHusl.

[TogoGHbIe TpeOOBaHUS, TaK e Ha HAIIl B3TJISAI, HE KOPPEKTHBI, TOCKOJIbKY B
CWIIy JIEHCTBYIOILIETO 3aKOHOJATEIbCTBA BbIEKATh 3a mpenensl PD pebeHok
MOXET U, HE UMes KOHKpeTHOU 1enu. KpoMe Toro, mpaBo OTBETUMKA OTKA3aTh B
Jaye coryiacusi, TaKKe TapaHTUPOBAHO 3aKOHOM, NpPHUYEM OTKa3 MOXKET ObITh
oopMJIEH MUCbMEHHO U 0€3 OOBICHEHUS €ro MPUYHH.

N3noxkeHHOe TO3BOJIIET MPUMTH K BBIBOJLY, YTO TPEOOBAHME UCTIA JOJKHO

CBOJUTBHCS K TMPOBEPKE IEJIeCOO0Pa3HOCTH COXpaHEHHs 3ampeTra Jubo aauu

! Kpacaumkos O.A. Teopust OpHANYECKHX (AKTOB B COBETCKOM TPaXIaHCKOM TIPaBe: aBToped.
JTUccepTanuu kaud. opua. Hayk: 12.00.03. — Ceepa- noBck, 2015. — C. 38.
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paspemieHuss Ha Bble3d. [Ipy 3TOM o0OpaTMM BHMMaHME Ha TO, YTO, BBIHOCSA
UTOTOBOE peIICHHe, CyIbsi JODKeH wu30eratb TakuX (OpMyIHpOBOK B
PE30JIFOTUBHON YaCTH MPOLIECCYAIBHOTO IOKYMEHTA, Kak 00s3aTh OTBETUMKA JaTh
corjacHue, MOCKOJbKY KaTerOpHsl «COTJIacue» HOCUT Cyry0O JMYHBIA XapakTep W
HAXOIHUTCS BHE KOMIICTCHIIHH Cy/a .

PesomoTvBHAs dYacTe penieHus CyAa, OTMEHSIOAs BOJICU3bSBIICHHE
OoTBeTuYMKa, Oyner HeucrnonHuma. Cyn HpoBepsieT HE CTOJIBKO OOOCHOBAaHHOCTH
OTKa3a OTBETYMKA, CKOJIbKO HAJIMYME OCHOBAHMM JUIsl CAHKIIMOHUPOBAHUS BBIE3/1A.
TakuMm o0pazoMm, cyJl, IPOBEPUB 3HAUMMBIE OOCTOSATENLCTBA IO JAETY, pa3peliaeT
BbIE3]1 TMOO HET, HE MOPOKIasi HUKAKOM 00s13aHHOCTH Uil OTBeTUrKa. Eiie ogqHum
CIOPHBIM BOIPOCOM, BBITEKAIOUIMM M3 Opakopa3BOJHOrO Ipoliecca, SBISETCS
pazzie’ COBMECTHO HAXUTOTO UMYIIECTBA.

Pa3nen coBMecTHON COOCTBEHHOCTU SABIISETCS OJHUM W3 TPYAOEMKHUX
IIPOLIECCOB CPEAM HHBIX TI'PAXKIAHCKO-IIPaBOBBIX cHoOpoB. Kpome Toro, oH B
OTJIMYME OT HWHBIX BOIPOCOB, BBITEKAIOMIMX W3 Opakopa3zBOAHOrO MpoIEcca,
TpeOyeT mpuBJIeUeHUs OOJbIIOr0 oO0beMa JI0KA3aTE€IbCTBEHHOW 0a3bl U
oOpallleHue KO MHOTMM HOpPMaM MAaTepHaIbHOTO MpaBa Pa3IUYHbIX OTpaciel.
PexxuM COBMECTHOW COOCTBEHHOCTH CYNPYTOB periaMmeHTHpoBaH CeMelHbIM
Konekcom PO.

OpmHako, OH COACPKUT JIUIb OOIIUE TTOJIOKEHUSI, CMBICII KOTOPBIX CBOJIUTCS
K PpAa3AeICHHI0 COBMECTHOIO MMYIIECTBAa CTPOro IomosaM. Bmecre ¢ TewM,
COBpEMEHHAsl JKM3Hb JOCTATOYHO CJOKHA M MHOTrooOpa3Ha, BCIEACTBHE 4YEro
pazzien UMYILIECTBA CYIPYroB HE CBOJAUTCS K OaHAIbHOMY: — Te0e KpOBaTh, 8 MHE —
IUBaH. B nMyI1ecTBEHHYIO Maccy BXOJSAT JOXO/IbI OT BKJIa0B B OaHK, KpeIUTHBIC
00s3aTeNbCTBA, LICHHbIE OyMaru, NpeaAnpusiTus 1 T.11.

[ToaTOMY OTHOILIEHUSI CYIIPYTOB, CBA3aHHBIE C TPUOOPETEHUEM, BIaJCHUEM,
MI0JIb30BAHUEM HMYIIECTBOM, B OCHOBHOM PETYJUPYIOTCS HOPMaMu I'PaKJaHCKOIO

2
3aKOHOOATCJIbCTBA .

! Toncroit FO.K. K Teopun npasootrourenus. — JI.: U3a-so JIT'Y, 2016. — C. 88.
2 Toncroit FO.K. K Teopun npasooTHowmenus. — JI.: U3n-so JII'Y, 2016. — C. 88.
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Kpome Toro, mpu pazaene COBMECTHOIO HaXUTOTO MMYIIECTBA CYNPYroB
JOJDKHBl ~ TaKKE€ yYMThIBAaTh W HHTEPECHl HECOBEPILICHHOJETHUX JETEH.
Heo6xonumocts paspenienus jaena B ycraHoBieHHoM ['TIK P® nporneccyansHoM
MOPSIZIKE C YYETOM CHEeNU(PUKH MaTEePHAIBHO-TIPABOBOTO XapaKTepa CIOPHBIX
OTHOUIEHUI NpeIonpeesieT HEKOTOPhIE MpolecCyaJbHble OCOOCHHOCTU AEN O
paszene UMYIIECTBa CYNpPyroB. T OCOOEHHOCTH 1L1e1eco00pa3Ho paccMaTpUBaTh
B HEINOCPEACTBEHHOM CBS3M C IOCJIEIOBATEIBHOCTBIO IPOXOKICHUS Jea 0
CTaIUsIM.

[ToncyaHoCTh 1O A€aM O pa3fesie UMYIIECTBA ONpPENEseTcs MpaBUIaMU
ct. 31 I'TIK P®. Tak, ucku o paszgene MMyLIEeCTBA, 3asBJICHHBIA MapajyIeIbHO C
TpeOOBaHHEM O PACTOPKEHUM Opaka, TMOAJIeKAaT PACCMOTPEHUIO B CYIIE,
IIPUHSABIIEM HMCK O pa3Boje. Mcnonb3oBaHME yKa3aHHOTO MpaBuia MOACYIHOCTH,
BBI3BAHO CHEUU(PUKOM JeT O pacTopKeHUU Opaka U  OCOOCHHOCTSIMU
Opakopa3BOJIHOTO MPOIECCa, KOTOPhIE B MEPBYIO OYEPe]b COCTOSIT B TOM, YTO B
XO0Jie mpolecca MO CYIIECTBY pa3peliaroTcss MHOTHE BOIIPOCHI, HECMOTPS Ha TO,
YTO MPEAMET UCKa OMPEJIEIICH KaK pacTOpKEeHHe Opaka.

NmMenHo mocnenHee coObITUE SIBISICTCS TMPUYMHOW  BO3HUKHOBEHUS
Pa3IMYHOTO POJA, B TOM YHUCJIE U CHOPHBIX MOCIEACTBUN. MI3MEeHeHne nmpaBoBOro
cTaTyca OOIIEro MMYIIECTBA CYIPYroB TaKXkKe Hapsgy C APYTMMH BOIPOCAMH
SBJISIETCS MOCJIEICTBUEM pacTop:keHue Opaka. M mpeacTaBiseTcsi JOTUYHBIM, YTO
BCE BBITEKAIOIIME U3 Pa3BOJia CIIOPHBIE BOMPOCHI OYIyT pacCMaTPUBATHCS TEM KeE
CyJIOM, YTO ¥ OCHOBHOM HCK O pacTOp>KeHHH Opaka. B ricke o pasnerne umyiiecTa
npeaocTaBisieTcss HHGOpMalUsi O BPEMEHU COCTOSIHHUS B OpayHBIX OTHOIIEHUSX,
COCTaBE WMYINECTBA, MOJJICKAIIETO pa3ieny, OOCTOSITENbCTBA MPUOOPETCHHUS
CIIOPHOTO OOBEKTa W €ro CTOMMOCTh, KOTOpas YKa3bIBA€TCA HA MOMEHT
paccMOTpEHHS JIeIa B CYJI€, MECTOHAXOXKIECHUE.

CTOMMOCTBH CIOPHOTO UMYIIIECTBA MOKET OBITh YCTAaHOBJICHA CTOPOHAMH TIO
o0lieMy corjacuio, JMOO € YYEeTOM LI€H Ha aHaJOTMYHOE HMYIIECTBO Ha

TEPPUTOPHUH CYOBEKTa B KOTOPOM IMPOKHUBAIOT CYNPYTU. B HEKOTOPHIX Clydasx,
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€CJIM peyb UAET O KPYMHBIX BEIlaX, B TOM YUCIE HEABUKUMOCTH, OLEHKY MOXKET
MPOU3BECTU HE3aBUCUMBII SKCIIEPT.

B nocranosnenun Ilnenyma BepxosHoro Cyna PO ot 5 Hosi6ps 1998 rona
No 15 ykazaHo, 4TO B COCTaB MMYIIIECTBA, MOJICKAIIECTO Pa3/ieny, TAaKKe BXOJUT
UMYIIECTBO, SIBJISIONIEECS COOCTBEHHOCTBIO CYNPYroB, HO HaXOsIIEeCs Y IPYyTUX
J'II/IHl. B cuny nonoxenuit 4. 2 ct. 151 I'TIK P® «cyabs, IpUuHUMAIONIAN UCKOBOE
3asBJICHHE K CBOEMY MPOU3BOJICTBY, BIPABE BBIACIUTH TPEOOBAHUE O pasjelie
UMYIIIECTBA B OTJIEIbHOE MPOU3BOJCTBO». DTO BO3MOXKHO, €CIU CYJ IpPHU3HAET
paslienbHOE paccMOTpeHHE TpeOOBaHMM O pacTopkeHuM Opaka ©  pasjelne
uMyIIecTBa 0oJjee 1eaecoo0pa3HbiM U OTBEYAIOIIUM UHTEpECaM CTOPOH.

Takue cnydan B cyJeOHOM MpPaKTHKE BCTPEYAIOTCS JOCTaTOYHO yacTo. Kak
MPABUJIO, 3TO CBSI3aHO C OLEHOYHBIMU MEPOIPHUATUSIMU B OTHOIIEHUU UMYIIIECTBA,
KOTOpBI€ TPeOYIOT BpEMEHHBIX 3aTpart.

Kpome Toro, nonosHutensHoe Bpemsi TpeOyeTcst U i cOopa T0Ka3aTelIbCTB
y4acTusi B IPUOOPETEHUH TOTO WM MHOTO MMYIIECTBA, JIJIsi ONMPENIECICHUs] BCErO
COCTaBa UMYIIECTBA U JIp.

[IprurHON BBIAEIEHUS B OTAEIBHOE NIPOU3BOACTBO BOIPOCA O pasieie
UMYIIECTBA MOXKET OBITh TaKKe TO, YTO pa3fed 3aTPOHET IMpaBa U HUHTEPECHI
TPEThUX JIMIl, B TOM YHCIIEC W 3asBISIONIMX CBOM TpeOOBaHME Ha MMYIIECTBO,
KOTOPOE CYNPYTH CUUTAIN COBMECTHO HAXKHUTHIM.

[Ipumepamu MOAOOHBIX CHUTyallud MOTYT CIIYXUTbh, HampuMep, Koraa
UMYIIIECTBO SIBIIETCS COOCTBEHHOCTHIO KPECThIHCKOTO ((hepMepcKoro) xo3siicTra
00 COOCTBEHHOCTHIO JKWJIMIIHO-CTPOUTEIHHOTO WJIM MHOTO KOOTIEpaTUBa, YICH
KOTOpPOTO €ll€ MOJIHOCTbIO HE€ BHEC CBOMl MaeBOW B3HOC, B CBSI3U C YEM HE
npuoOpes MpaBo COOCTBEHHOCTH HAa COOTBETCTBYIOIIEE MMYIIIECTBO, BBIICIICHHOE
€My B IMOJIb30BAHUE KOOTIEPATUBOM. B 3TOM U MOJ0OHBIX CydasiX Cy/bsl BhIACISIET

Tpe6OBaHI/Ie 0 pas3JCiic CYIIPYKCCKOTO UMYIICCTBA B OTACJIBHOC ITPOU3BOJICTBO.

! Jleno Ne 2-699.15 // ApxuB MHPOBOTO CybH CyaeOHOro yuactka Ne 2 Bomkckoro paifona T.
Caparosa 3a 2014 r. 195
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W3 umcna TpeThbUX JHUI] WCKIIOYEHBI KPEIUTHBIE OpraHu3alid, OaHKH,
MOCKOJIBKY pasliell CYEeTOB, BKIAJOB CYyNpPYyroB HE 3aTparMBacT WX Ipasa.
MHoroo6pa3ue BO3MOXHBIX CHTyalliid B CHJIy TIE€pCOHAIM3AIMH pPabOThl C
KIIMEHTaMHU JJOJDKHO OBITh CBEICHO, Ha HAIIl B3TJISI, K CICIYIONIEMY.

HezaBucuMo ot Toro, Ha KOro u3 CynpyroB oGpopmMiieH BKJIaJ, OH BXOJIWUT B
COCTaB MMYIIECTBA, MOJIEKAIEro pa3aeny. Kpome Toro, HET HEOOXOAMMOCTH
3aKpBIBATH JIOJITOCPOYHBIC BKIIABI, C IPABOM CHSTHS JICHEKHBIX CPEACTB TOJBKO B
OTIPEICTICHHYIO TOTOBOPOM JIaTy, MMOCKOJIBKY 3aMOPO3Ka CUETOB JIJIsl MX pa3fiesia He
Tpebyercs .

Ucku o pazzpene umyliecTBa HOCIT Cyry0O MMYIIECTBEHHBIM XapakTep, a
MOTOMY TOJJIEXKAT OIICHKE, B 3aBUCHMOCTH OT KOTOPOM YCTaHaBIIMBAETCS pa3Mep
rocyJIapCTBEHHOM MONUIMHEI. Ee yIaTa Bo3iaraeTcs Ha UCTIA TIPH T0/1a4ue UCKa, B
MOCTIEAYIONMEM OpeMs OIIaThl MOXET OBITh Mepepaclpesie]ieHO0 U C OTBETUYMKA B
M0JIb3Y UCTIIA YACTUYHO WJIM MOJTHOCTHIO B3BICKMBAETCS paHee yIuladeHHasi CyMMa.
Pasmep rocmonuiMHBI OMpEAeNseTcs ¢ y4eTOM MpaBWi, 3aKPEIUIEHHBIX CT.CT.
333.19, 333.20 HK PO®.

B xone cynebHoro pasbuparenbcTBa, €ciu TpPeOOBAaHMS HE OTPAHUYEHBI
pacTopKeHUEM Opaka M OINpPEICICHHEM TMPAaBOBOTO IOJOKEHUS IeTed, TO TpH
pazjiesie UMYIIECTBAa MX BBI30B MOXXET OBITH MPHU3HAH CYJIOM HEOOXOJMMBIM JIJIs
MPaBUILHOTO ¥ 3aKOHHOTO UTOTOBOTO PEIICHUSI.

O6mast crnenuduka BCEX MMYIIECTBEHHBIX WCKOB MPEIONPEIEseT
3aTparuBaHue MpaB TPETHbUX JIUI, YbHM WHTEPECHl BBITEKAIOT U3 3aKITFOYCHHBIX
CyIIpyraMi JOTOBOPOB, KpPEIWUTHBIX 00s3aTeICTB W T.I. B ciaydae wux
MIPUBJICUYCHUSI CYIbS BBIACISIET /IS0 B OTACIIBHOE MTPOU3BOACTBO. [ TaBHOM 3amaueit
Ha HA4YaJIbHOM 3Tarlle JIJIs Cy/a SBJISETCS ONpEeICHUE BCeX 00bEKTOB BXOIAIINX B
COCTaB UMYIIECTBA, MOJICKAIIETO pa3eiy.

CnengyrommM  maroM  SBISETCS — ONpENENIEHHWE  JI0OJe  CympyroB.
VYcraHaBnMBas COCTaB MMYINECTBA, CyJ MCXOJIUT M3 pPeKOMEHAanuii BepxoBHOTO

Cyna PO, uznoxxeHHbIX B moctaHoBieHun [neayma ot 5 HosiOpst 1998 roga Ne 15.

! bepuam V. [IpaBoBas cucrema CIIA. M.: HoBas roctunus, 2015. C. 1216.
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Tak, nmoj o011ell cCOOCTBEHHOCTBIO CYIPYTOB MPU3HAETCS JII000€ HAXKUTOE UMU B
nepuo Opaka ABUKUMOE U HEJIBIDKMMOE UMYIIIECTBO.

YKa3aHHO€ UMYIIIECTBO JOJDKHO B Clily CT.CT. 128, 129, m. 1 u 1. 2 ct. 213
'K PO ObITh 00BEKTOM MpaBa cOOCTBEHHOCTH. {7151 Bompoca paszmena uMyIecTBa
HE WMEET 3HauYeHWs, Ha KOro o(OopMIICHBI OOBEKTHI WMYIIECTBA WU KEM
BHOCWJIMChH JICHEXKHBIE CPEJICTBA. YUUTHIBAIOTCS COBMECTHBIE M €IMHOJIMYHBIC
JOJITOBBIE  00sA3aTeNbCcTBA. VICKIIIOUEHHE MOXKET COCTaBUTh JIMIIb OpadyHbId
JIOTOBOP, B CHJIy KOTOPOTO TMPaBOBOM pEXUM MOMXKET ObITh H3MEHEH, Ju00
OIIpeIeiIeH Ha MOMEHT 3aK/TI0UeHHs GpaKa .

[IpumMepoM mpenocTaBlIeHUs] CyAy CBOOOJBI YCMOTPEHUS MPU pa3pelieHUun
CEMEWHO-MPAaBOBBIX CIOPOB BbIcTynmaeT m. 2 cT. 36 CK P®, koropsii K
COOCTBEHHOCTH KaXJOTO0 U3 CYNPYroB OTHOCUT BEIIU WHIAUBUIYATHLHOTO
MoJIb30BaHus (04X Aa, OOyBb U T.J.), 32 UCKIIOUCHHEM JIParolieHHOCTEN U JIPyrux
MPEAMETOB POCKOIIN. B Takoil cuTyanuu HEOOXOJUMO OMPENEINTh, YTO CUUTATh
PEAMETOM POCKOIIIH.

B 3akoHO#aTenbCcTBE pa3bSCHEHUS IO JIaHHOMY AacIeKTy OTCYTCTBYIOT,
MOCKOJIBKY B 3aBUCUMOCTH OT MaT€pPUAIBLHOTO JOCTAaTKa CEMbHU, Kakas- JIMOO Belllb
SABJISIETCA TPEAMETOM POCKOIIM, a JApyras — TMPeIMETOM HEOO0XOIUMOCTH,
HaIpUMeEpP aBTOMOOWIIb.

CrnenoBaresibHO, TIPU OMNpPEICICHUN MPEAMETOB POCKOIIM CYAbS JOJKEH
HCXOJUTh U3 MaTEPUAIIBHOTO JOCTAaTKa KOHKPETHON CEMbH.

B cmopHbIX cuTyamusx — OompejiesieHne  «3HAYMTENbHOCTH  BKJIaja,
YBEJIMYUBAIOIIETO CTOMMOCTh HMYIIECTBa, MPUHAJIEKAIIETO OJHOMY U3
cynpyroB» (ct. 37 CK P®), onarb xe BCEUEIO 3aBUCUT OT YCMOTPEHUS CYy/a,
KOTOpO€ MpUOOpeTaeT 0COObIN CMBICI B CHITY Pa3iuyusl MO3UIUN CTOPOH.

Cxoxue 1o XapakTepy CUTyalldd BO3HHUKAIOT TMPHU PEIICHUU BOMPOCOB O
MPUHAJICKHOCTH BEIICH HECOBEPIIEHHOJICTHUM JIETSIM TPU PACTOpP)KEHUU Opaxa,

00 OTCTYIJIEHUM OT Hayajla paBeHCTBA JOJIEH CYNpPYroB B UX OOILEM MMYLIECTBE,

! Kneitaman A.®. V36pannsie Tpyxsl // Kpacomap. Coser. Ky6ams. 2015.C. 816.
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KOTI'/Ia HEOOXOUMO OIPEACIIATh UHTEPEChl HECOBEPUIEHHOJIETHUX JETEH OJTHOTO U3
CYIIPYTOB.

CK P® B m 1 cr. 9 3akperuiser oOlee MnpaBuio: Ha TpeOoBaHUS,
BBITCKAIOIINE W3 CEMEWHBIX MPABOOTHOIICHWM, WCKOBas JaBHOCTb HE
pacnpoctpaHnsiercs. VICKiIroueHueM SBISIFOTCSA ClIydad, KOTJla CpOK 3allUThl
HapymieHHoro mpaBa ycraHoBieH CK P®. Ilynktr 2 cr. 9 CK P® Hocur
OTCBUIOYHBIM XapakTep, yCTaHABIMBAasi, YTO MPUMEHEHHE HCKOBOM JaBHOCTU K
CEMEHHBIM MPABOOTHOIICHHUAM ocyIiecTBisiercss mo npaswiam 'K PO (cT. 195,
198-200, 202-205 'K P®D).

Takum 00pa3zom, MOXKHO cJieJaTh BBIBOJ, UTO MUCKOBAsl AABHOCTbH IO JIeJIaM O
pacTop)KeHUH Opaka OTCYTCTBYET, 32 HMCKIIIOYEHHEM CIIy4aeB, KOTJla CTOPOHAMU
JOTIOJTHUTENBHO ~ 3adBJIEHBl  TpeOOBaHUS  HMMYIIECTBEHHOIO  XapakTepa.
AHajioruyHOe TpaBUiio ObUIO 3akperyieHo W B cT. 9 Koxmekca o Opake u ceMbe
PCOCP".

[lockonbKy pa3aen UMyIlIecTBa, Kak IMpaBWIO, COMNPOBOXKIAETCA
KOH(JIMKTaMH, TO LEIeco00pa3HO MPUMEHEHHWE OOECIEUUTENbHBIX Mep B
coorBeTcTBUM ¢ HOpMaMu Ti1. 13 T'TIK P®. Cyn MoXKeT BBIHECTH ONPEAEICHUE O
HAJIOKEHUHU apecTa Ha CIIOPHOE UMYILECTBO, B TOM CIy4Yae €Clii CYIIECTBYET PUCK
peanu3aly 3TOro UMYIIECTBA UIIA €T0 COKPBITHS.

Takum oOpa3oMm, cCyJ MOXET OrpaHUYUTh TIPaBO PACHOPSHKEHUS BO
n30exaHne M3MEHEHHs COCTaBa MMYINECTBAa W OOOTaIeHUs OJHOTO CYIpyra 3a
CUET MPOJAKHU COBMECTHO HAKUTOTO MMYIIIECTBA. Takue Mepbl HEOOXOIUMBI JIsI
oOecrieyeHus: COXPaHHOCTH UMYILIECTBA J0 BBIHECEHUS CYJOM PEIIECHUS U €ro
WCTIOJTHEHUS.

dakTryeckue oOCTOSATENbCTBA, MOJICKALIUE JTOKA3bIBAHUIO MO CIOpaM O
pazzene uMyIlecTBa YCTaHABIUBAIOTCA CYJOM B IEPUO/]] MTOATOTOBKHU K Cy/1I€OHOMY
3acenanno. JlokazarenbcTBa, MOATBEPXKIAIOIMINE HWCKOBBIE TPEOOBAHMS WU
BO3paXEHUsT Ha HHUX, coOuparoTca O00erMMH CTOpOHaMH U HauboJjee

pacinpoCTpaHCHHBIMHA NX HUX SABJIAIOTCA IIMCBMCHHBIC JOKA3aTCIIbLCTBA. K TakoBbIM

! KaGprmes O.A. Bpak u passox. M.: U3n-o Ipuop, 2014. C. 144,
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MbI MOKET OTHECTH Pa3JIMYHbIE IOTOBOPHI (KYIUIM-TIPOJIaXKH, 3aiimMa, 3aJ10Ta, MEHbI
U 1.p.), JOKYMEHTBI, BbIJJaHHBIE TOCYAAPCTBEHHBIMH OpraHAMH — CBUACTEIHCTBO O
pEruCTpalui CIAEIKUA C HEABUKMUMBIM MMYIIECTBOM, JOKYMEHT O MpUBATH3ALUU
KU U T.10.

K nokazatenbcTBaM Takke OTHOCSTCS KBHTAHLMU 00 yIUIaTe HAJOTOB U
miaTeXe 3a KOMMYHAJbHBIE YCIYTH, JOKYMEHTBHI 00 oOIUlaTe MOKYIOK
JUCKOHTHBIMH KapTaMH, O TOJyYEHHWH KPEIUTOB M CCyJl Ha NpUOOpETeHHE
Joporocrosimiel TexHuku U T.J. CrHop CympyroB o pasjelie UMYIIeCTBa He
UCKIIIOYAeT 3aKIIOYEHUs HMH MHUPOBOTO COTVIAIIEHUS Ha B3aMMOBBITOJHBIX
ycnoBusix. Cyn yTBEp:KIaeT MHPOBOE COTJANICHUE, MPOBEPHB, YTOOBI OHO HE
MIPOTUBOPEYHIIO 3aKOHY M HE HApYIIAJIO MPaB M 3aKOHHBIX HHTEPECOB JIPYTUX JIHII.

OxoHuUaTeIbHBIE BBIBOJBI CyJa HAXOIAT CBOE OTPAKEHHE B HTOTOBOM
IPOIECCYaTbHOM JIOKYMEHTE — pEIIeHHH, KOTOpOe JOJKHO OTBEYaTh BCEM
TpeOOBaHUIM 3aKOHA, OBITH OINpPEACICHHBIM U MOJHBIM. Cyzbl TOJKHBI U30€raTh
JIBYCMBICIICHHOCTH pernenus. [locnennee M0MKHO HecTH B cebe OTBETHI Ha BCe
HM3JI0’KEHHBIE B MCKOBBIX TPEOOBAHUSAX BOMPOCHI .

YuuthiBas crnenupuKy CEMEHHBIX CIOpPOB, HEOOXOIMMO OOpaTHUThH
BHMMaHUE Ha TIEPEUYHUCIICHHBIE BBIIIE OCOOCHHOCTH CYyAEOHOTO pPAacCMOTpPEHUS
yKa3zaHHOHN kareropuu jnen. Crenyer ciuenaTh BbIBOJ, YTO TOCYJApCTBO B JIMIIE
IPABOMIPUMEHHUTEIHHBIX OPTaHOB HECET MOBBIIIEHHYIO OTBETCTBEHHOCTD, yUaCTBYSI
B ypEryJUpPOBAaHUU CEMEHHBIX KOH(MIUKTOB, B TOM YHUCJIE MX HMYIIECTBEHHBIX
aCTIeKTOB.

Takum 00pa3oM, BCe CHOpPHI, CBSI3aHHBIE C PACTOPKEHHEM Opaka MOKHO
OOBEIUHUTH B JIBE€ TPYMIbL: CIOPHI, CBSI3aHHBIE C 3allUTON MpaBa U MHTEPECOB
HECOBEPIIICHHOJICTHUX JCTEW; CIOpPHI, BBHITEKAIONINE W3 HMYIIECTBEHHBIX
OTHOLIEHUN CYIPYTOB.

[IpoueccyanbHple OCOOCHHOCTH PACCMOTPEHHSI CIIOPOB, CBSI3aHHBIX C
3alUTOM TpaBa W HHTEPECOB HECOBEPIICHHOJIETHUX JeTeld 0O0YCIOBIEHBI

HEOOXOJIMMOCTBIO O00ECIICYeHHS] HOPMAIbHBIX YCIOBHHM J>KHU3HM JeTed mocie

! I'ypeuu M.A. U36pannsie Tpyasl // Kpacuomap. Coser. KyGanb. 2016. C. 544.
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pacTopkeHus Opaka poIuTeNeld W 3aKII0YaloTCs B BO3MOXKHOCTH CyJa BBIUTH 3a
npeenbl 3asBICHHBIX TPEOOBAHUN, HAIPUMED, CY/ MO0 COOCTBEHHOW WHUIMATHBE
BIIpaBE PACCMOTPETh W Pa3pelInTh BOMPOCHI O pa3Mepe AIMMEHTHBIX IUIATEKEH,
nopsiaKe oOIIeHHs ¢ peOEHKOM | TIp.

Kpome Toro, mpu pacCMOTPEHHHM YKa3aHHBIX CIOpPOB CyA 00s3aH
NpUBJIEKATh K YYacThl0 B JeJ€ JIMI, COJCUCTBYIOIIMX OCYIIECTBICHUIO
NpaBOCyIHs, a HWMEHHO, CHeruanucra. Takke [OIMycKaeTcs BO3MOXKHOCTD
U3MEHEHHUsI Cy/leOHOTO PEIIeHUs CyJOM €ro NMPHUHSBIIMM B HMHTEpecax peOcHKa,
HanpuMep, pU U3MEHEHUH MaTEPUATIbHBIX YCIOBUM OHOTO U3 POAUTEINEH.

OTHOCHUTENIBHO OCOOEHHOCTEH pAacCMOTPEHHSI W pa3pelieHusl CIOpPOB,
BBITEKAIOUINX U3 UMYIIECTBEHHbIX IIPABOOTHOLICHHM, YKaXKeM, 4TO, KaK MpPaBUJIO,
UCKA O pas3felie COBMECTHO HAXKUTOTO HMYIIECTBA pPaccMaTpUBAIOTCA B CYJIE,
OPUHSABIIEM HCK O pa3BOje; MpHU pas3zeliec COBMECTHO HAXHUTOTO HMYIIECTBA
JOJDKHBl YYUTBIBATBCS WHTEPECHl HECOBEPILIEHHOJIETHUX [JETeH; cyabs 00s3aH
OTIPEIECTUTh BCE OOBEKTHI, BXOMASAIIME B COCTaB HWMYIIECTBA, MOAJIEKAIIETO
paszzeny, M TMOJYy4YUTh [PaBOYCTAHOBIMBAIOLIME WJIM UWHBIE JOKYMEHTHI,
noATBepKaarone GakT MpUOOpPETEeHUsT UMYIIECTBA B TIEpHO] Opaka; Mo HCKam,
colepKammM TpeOOBaHUS O pas3fele COBMECTHO HAXKHUTOTO CYNpyramu

1
HUMYIICCTBA MOXKCT OBITH 3aKJII0YCHO MHUPOBOC COIIAIICHUC .

3.2 Oco0eHHOCTH MCIIOJIHCHHUS PELIeHUH 110 1eJ1aM 0 CIopax,

BO3HUKAKIIMX MPH PACTOPKEHUN Opaka

HcnonHuTenbHOE MPOU3BOACTBO MPEACTABISIET COOOM CaMOCTOSTEIbHBIN
KOMIUIEKC MPOLIECCYaJbHBIX AECUCTBUU OPraHOB IPUHYIUTEIBHOIO HCHOJHEHUS,
HaIpaBJICHHBIM Ha TMOJHYIO peaju3aluio IpaBa Ha CYJAEOHYIO 3alllUTy IyTeM
VCTIOJTHCHUS IOPUCIUKIIMOHHBIX AKTOB.

['oBOpuTh 0 peanbHON CyIeOHOM 3alUTE MTPaB U UHTEPECOB OMPEACICHHOTO

Cy6’b€KTa MOXHO TOJBKO B TOM ClIy4dac, Koraa Cy,)1€6HOC PEICHUC HCIIOJIHCHO

! 3aroposckuii A.U. Kypc cemeitnoro mpasa. Oxnecca, 2014. C. 673.
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NO0OpOBOJIBHO  WJIM K€ B MOPSAJAKE  MCHOJHUTEIBHOTO  MPOU3BOACTBA
npunyaurensHo. Ilo cnpaBemmuBoMy MHeHuro A.O. IlapdeHumkoBa, riaBHOroO
cyneoHoro mpuctaBa P®D, KOHCTUTYLIMOHHOE MpPaBO JOCTyNa K MPaBOCYIUIO HE
3aKaHYMBAETCS IPOBO3IIIAIIICHUEM Cy1IeOHOTO aKTa.

Hcnonuenune o00T0 pemieHus] CBA3aHO C MPEOJOJICHUEM TeX HIIM HUHBIX
TpyaHocTeil. CI0KHOCTh pabOThl CYJCOHBIX MPUCTABOB, KOTOPHIE OCYIIECTBIISIIOT
3alIUTy MpPaB U HUHTEPECOB HECOBEPIICHHOJETHHX, OOYCIIOBJIEHA LIEJIBIM PAIOM
(bakTOpOB U MPEXkKIAE BCErO YMOIMOHAIIBHBIM BOCIPUSITHEM I€TbMH U MOAPOCTKAMHU
CJIO’KMBILHXCS] CEMEWHBIX TPABOOTHOIIECHUH.

Cpenu BO3MOXKHBIX PEHICHUN MO JelaM O pacTopKeHUU Opaka, Haubosee
TPYAHBIM C TOYKM 3pEHHMsS] HUCIHOJHEHHUS  SBISAIOTCA  CYJNEOHBIX  aKTHI,
3aTparvBaoIIye CIIOPHBIE MOMEHTHI O BOCIIUTAHUU, MPOXUBAHUH U COJIEPKaHUU
eTei.

[Tosumust cyna, BbICKAa3aHHAasE C y4E€TOM HHTEPECOB peOEHKa U
JEHUCTBYIOLIErO 3aKOHOJATENIbCTBA, [0 BOMPOCAM BOCIHMTAHMS, COACPHKAHUSA
pebeHKa MOKET BbI3BaThb HEraTHBHYIO PEAKIMIO CTOPOH JIMOO OJHOM CTOPOHBI.
CrieKkTp 4yBCTB U 3MOLIUMN, KOTOPbIE CBOMCTBEHHBI JIIO/ISIM, PAaCTOPrHYBIIUM Opak,
HANpSMYIO BIMSIET Ha OBICTPOTY M KauyecTBO MCHONHEHHs pemeHus. Ho, gamie
BCEr0 MPUYMHON HEUCIIONHEHUS PEILIEHUs, SIBISIETCS] HEIOBOJIBLCTBO UM CTOPOHAMU
WM IpEHEOpEKEHHE.

B caywasx ykioOHeHUS OT JOOPOBOJIBHOTO BBIMOJHEHUS YCTaHOBOK
CyIEOHOro peleHus], UCIIOJIHEHNE POU3BOAUTCS MPUHYAUTENbHO. OHAKO, CaMo
1o ce0e OHO MCIONHATHCS HE OYyIET, a MOTOMY 3aMHTEPECOBAHHAS B MCIOJIHEHUHU
pellleHnu CyJa CTOpOHA JOJKHAa OOpaTUThCS B CyJ, BBIHECIIMN peIlIeHHue, C
3asIBJICHUEM O BbIJJa4€ UCTIOTHUTEIHHOIO JIUCTA.

CropoHa 1o Aeiry MOXeT 3a0JIarOBpeMEHHO HamucaTh 3asBJICHUE O Bblaaue
UCIIOJTHUTENILHOTO JIUCTAa C MPOCHhOOM HE HANpPaBISATh €r0 MOCPEICTBOM MOYTOBOM
CBSI3U, a COOOIIMTh €Ml O TOTOBHOCTU JIMCTA, YTOOBI OHAa MoTJia 3a0paTh €ro
HapOYHO M CaMOCTOSITEIbHO MPEAbSIBUTh B CIykO0y CyAeOHbIX NPHUCTABOB.

BaI/IHTepeCOBaHHOG JIMOO ITOCJIC MOJYYCHUS HUCIIOJIHUTCIBHOI'O JIMCTA HAIMPABIISICT
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€ro BMECTE C 3asBJICHUEM O BO30YXICHUU HMCIOJHUTEIHLHOTO MPOM3BOJCTBA B
CITyk0y CyneOHBIX TPUCTABOB.

3areMm, cyAeOHBIM TPHUCTAB MCIOJHUTENb BO30YXIACT MCIOIHUTEIBHOE
IPOM3BOACTBO M H3BEHIaeT 00 A3TOM CTOpPOHBL. OTMeTUM, 4YTO TpeOOBaHUS
CyZIeOHOro TpHCTaBa-UCIONHUTENsA 00s3aTenbHbl Uit cTopoH. IlpucraB Hecer
OTBETCTBEHHOCTh 3a OBICTPOTY M KadyeCTBO HMCIIOJIHEHMs pemieHusi. Ero poib B
UCIIOJIHUTEJIbHOM  MPOU3BOJCTBE  TPYAHO  IE€PEOLIEHHTh, TaK KaKk  OT
npodeccuoHanu3mMa MpHUCTaBa 3aBUCUT peau3alus CyIeOHOro pelieHus B
JEHCTBUMU.

CormacHo @3 «OO0 HCHONTHUTEIBHOM MPOU3BOACTBE» CYIEOHBIN MpHUCTaB-
UCIIOJIHUTENb 00s3aH NPEJOCTaBUTh BO3MOXHOCTb OTBETYHUKY JOOPOBOJIBHO
UCIIOJIHUTh CyA€OHBbIA akT. OTMETUM, UTO JEATEeIbHOCTh CYJAEOHOro IMpHUCTaBa-
VICTIOJHHUTEIS CTPOTrO PEerlaMeHTHPOBaHA' .

B ciydasx Hecoryacusi OTHOM U3 CTOPOH UCIIOJIHUTEIBHOIO IPOU3BOJICTBA C
nedcTBUSAMM (Oe3/1eliCTBHEM) IMPUCTaBa OHM MOTYT OOpaTUThCA C KAJIOOOW K
BhlIIECTOSIIIIEMY Jinily Wi B cya3 . CormacHo ct. 441 I'TIK P® nocraHOBiIeHUA
CylleOHOTO TPHUCTABA-UCIIONHUTEINSA, UX JACUCTBUS (Oe3lelcTBHE) MOTYT OBIThH
00anoBaHbl B3BICKATEJIEM, NOJDKHUKOM WJIM JIMIAMHU, YbH MpPaBa U HHTEPECHI
HapyIICHbl TaKUMH IOCTAaHOBJIEHHEM, NEHCTBUSAMU (Oe31eiiCTBHEM) B MOPAIKE,
YCTaHOBJIICHHOM 3aKOHOJIaTE€ILCTBOM 00 aAMUHUCTPATUBHOM CYIOIPOU3BO/ICTBE.

XKanoba Ha JeHCTBUS NPUCTABOB MOJAETCS IO MECTY OCYIIECTBICHUS
WCIIOJIHUTEIILHOTO TIPOU3BOJICTBA. AHaAJIOrMYHasi HOpMa ycTtaHoBlieHa U D3 «O06
UCIIOJHUTEIbHOM MPpou3BoACcTBe» OT 02 okTa0ps 2007 rona Ne 229-D3 (ct.cT. 122,
128).

[lo pe3ynbraram paccMOTpPEHHUs] TaKOW >KanoObl, CyJ MpPU3HACT JIEUCTBUS
NPUCTABOB 3aKOHHBIMU WU OOSKET YCTPAHUTh JOINYIICHHbIE HapyIICHUS.
[ToaroToBuTenbHast paboTa, MO HAIIEMy MHEHHIO, JIODKHA OBITh MpojeliaHa
cynamu. B yactHoctn nocranosnenne [lmenyma Bepxosaoro Cyna P® ot 27 mas

1998 roga Ne 10 «O mpumeHEeHHH CyllaMH 3aKOHOJATENbCTBA MPU Pa3pEIICHUN

! Toncroii FO.K. K Teopuu npasootHouenus. — JI.: U3n-so JII'Y, 2016. — C. 88.
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CIIOPOB, CBSA3aHHBIX C BOCHHUTAHUEM JETEI» OOSI3bIBAET CYIIbl MPU ONpE/IeTIECHUU
NOpsJIKa y4acTHsl OTIEIbHO IMPOKUBAIOUIETO POAUTENS B BOCIHMTAHUM pPEOEHKA
NpEAYNPEUTh IPYroro POJUTENSI O BO3MOYKHBIX MOCJIEICTBUSAX HEBBIIOJIHEHUS
pelIeHHs Cy/1a .

Cyn o06s13aH yka3aTh Ha TO, YTO JaXKe MPU HAIUYUHU YOEKIEHHOCTH B TOM,
YTO PEIICHUE BBIHECEHHOE CYJOM HE B TOJHOW MEpPE YYHMTBHIBAET HHTEPECHI
peOeHKa, OTBETUHK (JIOJKHHK) HE JIOJDKEH CaMOCTOSITENIbHO IPUHUMATh PELICHUE
0 ToceleHuu UM pedenka. Kpome Toro, pazbsicHss MOpsIOK 00XKaloBaHUs CY,
OrOBapyBaeT BO3MOXKHOCTb OOpalleHHUs HECOTJIACHOTO PpOJAUTENS] B CyI C
TpeOOBaHHEM 00 U3MEHEHHH MOPSAKA y4acTUs B BOCIIUTAHUH PEOCHKA.

Opnako mo100HbIe TPEOOBAHUS TIOJKHBI OBITH MOTUBUPOBAHBI C YKa3aHUEM
WU3MEHUBUIMXCS OOCTOSITENBCTB, MO3BOJISIIOUIMX CYAy MPUHATH pEIIeHHE 00
U3MEHEHUM paHee BBIHECEHHOTo akTa. Kpome Toro, BbIHECEHHOE CyaeOHoe
pelIeHre MOKET ObITh 00KAJIOBAHO B BBIIIECTOALLYIO MHCTaHIIMIO. OCOOEHHOCTH B
UCITOJIHUTEJIbHOM TPOU3BOJACTBE IO JejaM, CBA3aHHBIM C PacTOpKEHUEM Opaka
MUMEET CTaJus NOJATOTOBKHU.

B 3akoHOnIaTensCTBE AaHHAs CTAaAWs HE BBIIEISACTCS, OJHAKO 3HAUCHUE €€
BEJIUKO, MO0 OHa TO3BOJSIET TMOJATOTOBUTHCS K MepaM HNPUHYIUTEIBHOTO
UCIIOJIHEHMSI B TEJSIX UX mocnenyromiei addexruBHoi peanuzaruu. [lo obmemy
npaBuiIy CyAeOHBIN MPUCTAaB-UCIIOIHUTEND MPU MOJATOTOBKE K OCYIIECTBICHHUIO
MEp IPUHYJIWUTEIBHOTO HCIIOJIHEHUS  OCYIIECTBIISIET JIEWCTBUS, KOTOpBIE
HampaBJieHbl Ha: JOOPOBOJILHOE UCIIOJIHEHUE; PO3BICK UMYILECTBA, JOJKHUKA WUITH
pebenka; obecrnieueHue F(hPEKTUBHOCTH UCTIOTHUTEIBHBIX IEHUCTBUM.

B pamkax [neilcTBuif, HampaBlIEHHBIX Ha JOOPOBOJIBHOE WCITOJTHCHHE
CyIeOHBIM NpPHUCTaB — MCHOJHUTEIb JOJKEH OCYIIECTBUTH BBIXOJ K MECTY
KUTEIHCTBA PEOCHKA, a TAKKE POAUTENEH, U TPOBECTH COOTBETCTBYIOLINE OECebl.
OTHOCHUTENIBHO PO3BICKA OTMETHM, YTO, HECMOTPs Ha Mepenady MOJHOMOYMIA IO

pPO3BICKY  CylIeOHBIM TMpHUCTaBaM, B HACTOAIIEE BpPEMs  OCTAIOTCA  HE

! Keuexpsir C.®. TIpaBOOTHOMICHNS B COLMATHCTHIECKOM obmecTe. —M.: M3x-8o AH CCCP.
2015. — C. 158.
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yperyJaIupOBaHHBIMA BOIIPOCHI, CBSI3aHHBIC C 3aKPEIICHUEM HCUEPIBIBAIOIIETO
IIEPEYHS MEp, OCYIIECTBIIIEMBIX B paMKaX JaHHBIX JCHCTBHIA.

Crout cormacutbcs ¢ MHeHneM H.A. CokoJIOBOH O TOM, YTO B CBSI3HM C
OCYIIIECTBJICHUEM PO3bICKA JIETEH B apceHaje CyaeOHOro MpUCTaBa-UCHIOTHUTEIIS
JNOJDKHBI OBITh 3((EKTHBHBIC MEpHI, TO3BOJISIONIME HE TOJBKO OIEPATHBHO
pa3bICKaTh peOCHKA, HO U 3alIUTHTh €ro OT MOTCHIMAIbHBIX OIMTACHOCTEH, BKIIIOYasI
PHICK €T0 COKPBITHS.

Kpome Toro, cymeOHbIi  MNPHCTAB-HCIOJHUTEIb  JOJDKEH  HMMETh
CIeIUaIn3alii, IMCHHO, B 00JIACTH IPOBEICHHS PO3BICKHBIX MeporpusaTuii. [1o
UCTCUYCHUU YCTAHOBJICHHOTO B paMKax ITOJATOTOBKH CYJICOHBIM IPUCTABOM CpPOKa
JUISL  TOOpPOBOJILHOTO MCIOJHEHUS B Cllydae HEHCIOJHEHHUS JOJDKHUKOM
TpeOOBaHUIl CyZcOHOTO NMPHUCTaBa, MOCICIHUA MOYKET BBIHECTH ITOCTAHOBIICHUE O
B3BICKAHUW HCIIOJIHHUTEILCKOTO cOOpa M NPHCTYNHUTh K NPUHYIUTCIHHOMY
UCIIOJIHeHHIO. [IpHM 3TOM, yImaTa MCHOJHUTEILCKOIO cOOpa HE OCBOOOXIACT OT
BBITIOJTHCHHSI OOSI3aHHOCTH 110 TPeOOBaHHWSAM, YKa3aHHBIM B HCIIOJIHUTEIHBHOM
JOKyMeHTe .

Heo0xoauMo BBIICIUTH CIEIYIONIUE BUIbI HCIIOJHUTEIBHBIX IIPOU3BOJICTB,
CBSI3aHHBIX C 3aIIUTOM MPaB U HHTEPECOB HECOBEPIICHHOJICTHHUX JCTCH:

1. o mepenaye v BO3BpaTe peOCHKA OJTHOMY M3 POJIUTEIICH;

2. 00 yCTpaHCHHH TPEIMATCTBUN K OCYIIECTBICHUIO POIUTEIBCKUX MPaB U
OOIIEeHHIO ¢ PEOCHKOM;

3. 0 BBIIUIaTE AIMMEHTHBIX IUIaTEXKEH. PaccMOTpUM 0COOCHHOCTH B KaXJI0M
U3 TMEPEUYMCICHHBIX CIyYacB ¢ YIETOM pa3HOOOpa3usl UCIOJHUTEIBHBIX JICHCTBHH,
KOTOpPBIC JOJHKCH OCYIICCTBHUTD CyIeOHBIN ITPHUCTAB.

[Tpy WcnoIHEHHH pelIeHHus 00 ONpeAeiCHUH MECTa JKUTEIbCTBA peOCHKA
IPHUCTaB OCYIIECTBJISACT Mepeaady peOeHKa TOMY POIMTENIO, ¢ KEM OH JIOJDKEH
NpOXHBaTh. B cCiydae CONPOTHUBIICHHS OJHOTO W3 POIUTENCH HWCIOTHESHHUIO
pCIICHUs, NPHCTaB-UCIOJHUTEIb O0OecleYrBacT OECHPENITCTBEHHBIH  BXOJ

JIPYTOro POJUTENS B MECTO MPOKUBAHUS WU MpeObiBaHus pebenka. OTMeTuM,

! Toncroii FO.K. K Teopun npasooTHowmenus. — JI.: U3n-so JII'Y, 2016. — C. 88.
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YTO TPU HMCIIOJHEHUHU PEIISHUH CyJla B yKa3aHHBIX JeJiaX JIMYHOE ydacTHe (Kak
pPOIUTENSA-B3BICKATEISA, TaK U POAUTEINS-T0JDKHUAKA) SBISETCS 00si3aTenbHbIM. He
JOITYCKACTCS y4acTHUEe POIUTEIICH Uepe3 MPeaCTaBUTEIS.

Crnenyroiasi 0COOEHHOCTh HCIOJIHUTEIBHOTO TPOU3BOJCTBA B JIAHHBIX
CIIyJasX 3akKJI0YaeTcs B TOM, YTO WCTIOJHUTEIBHBIC IEHCTBHUSI TPOBOASATCS IIO
(baKTHYEeCKOMY MECTy JKHTEIbCTBA WJIM HaXOXIACHUS peOeHKa (Hampumep,
JOIIKOJIBLHOE 00pa30BaTEIbHOE YUPEKICHUE).

CyneOHOMY TIPHUCTaBY-HUCIOJHUTENIO HEOOXOJWMO YYUTBIBATh, YTO
pasaenbHOe MPOKUBAHUE peOCHKA C POAUTEIIAMHU BIIeUET M3MEHEHHUS BPEMEHH M
KadecTBa OOIIeHUS peOCHKA C OTIEIHLHO MPOKUBAIOIINM POAUTEIIEM; OTCTpaHECHUE
OJIHOTO POJMTENIS OT ydacTHs B JKM3HHM peOEHKa JIPYyroro pPOJMTENs, OTIACIHHO
MIPOKHBAFOIIIETO.

[TockonpKy cyneOHBIC TPHUCTABBI-MCIIOJHUTEIA 3a9acTyl0 HE 00J1amaroT
CIIEIMAILHBIMH  TTO3HAHUSIMH B 00JJACTH CEMEHHOM TIICUXOJIOTMH, TO IS
YCTPAHCHHS] BO3HUKIIUX TPYAHOCTCH IICHXOJIOTHUECKOTO XapakTepa, IMPHUCTaB
MOXET MPUTJIACUTH JUIS YJacTHS B MCIOJHHUTEIBHBIX MEUCTBUSAX CICIHAINCTA —
MICUXO0JIOTa, TIeJarora, B TOM YUCJIE U3 OpraHa OMEeKU U TIOTIEYHNTEHCTBA .

B omnpeneneHHBIX Ciydasx HCIOTHEHHE pEHICHUS O Tepenade peOeHKa
JPYTrOMY POJIUTEIIIO JOJKHO IIPOBOJIUTHCS C MIPUBIICUCHUEM COTPYIHUKOB OPTaHOB
BHYTPCHHUX JIE.

CyneOHbIN MPUCTAB-UCIIOIHUTEIb B YKa3aHHOM KaTErOpHH JeN JOJDKCH He
TOJIBKO BBITIOJIHUTH TPEOOBAHUS JCHCTBYIOIIETO 3aKOHOJATEIbCTBA, HO TAaKXKE HE
MPUYUHATH TICUXOJIOTHYECKYIO TpaBMy peOCHKY. IMEHHO MO3TOMY 0COOCHHOCTHIO
COBEPIIICHUS HCTIOJHUTENBHBIX JCHCTBUU SIBISIETCS OOECICUYCHHE ydacThe
CIIEIMAJIMCTOB,  OOJNIaJaloNUNX  MO3HAHUSAMH B 00JaCTH  IICHXOJIOTHH
HECOBEPIIICHHOJICTHHX.

[IpaBo cymeOHOTO TIPHICTaBa-UCHOJHUTENS TPUTIACUTh CIEIUaIUCTa

npeaycMoTpeHo cT. 41 @3 «O0 HUCTIOTHUTENBHOM MPOU3BOACTBE». Crienuanuct

' Yerosamze JI.A. CTpyKTypa i COCTOSHHE TPAKIAHCKOTO MpaBooTHoOmeHus. — M.: Cratyr,
2014. — C. 542.
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npuriamniaeTcsi Ha BO3Me3/1HOM OCHOBe. Bo3Harpakaenue crnenuaiicTa OTHECEHO K
pacxoaaM 1o COBEPIIECHUIO UCIIOJHUTEIIbHBIX nejicTBmii’,

Takue pacxoipl MOTYT ObITb OTHECEHBI K «BO3MEIICHHUIO 33 CUYET CPEICTB
denepanbHOrOo  OlOKETa, a  TaKkKe  JICHCTBYIOIIEE  3aKOHOJATENIbCTBO
IIPENIOCTABIISIET BO3MOKHOCTh CAMOMY B3BICKATEII0 OCYLIECTBUTH aBAHCHUPOBAHUE
pacxoJI0B MO COBEPUICHUIO UCHOJHUTENbHBIX AecTBui» (m. 1 ct. 83 ®3 «OO6
UCTIOTHUTEIILHOM MPOU3BOACTBEY). OOpaliaeM BHUMaHKE, YTO TOJ0O0HOE SBIIAETCS
IIPaBOM B3BICKATENs, a HE 00SI3aHHOCTBIO, KOTOpasi HE CTAaBUTCS B 3aBUCUMOCTH OT
MaTE€pUAIBHOTO MOJIOKEHUS.

To ecTh, ecnum B3bICKATENb MMEET MATEpUAIbHBIE BO3MOYKHOCTH
aBaHCUPOBATh MCIIOJIHUTEIbHBIE JIEUCTBUSA, HO [I€NIaThb 3TOTO HE JKEJIAaeT, TO
BBIHECTU Kakoe-JIM0O MpEeANHCcaHue CyneOHbI MPUCTaB-UCIIOJHUTENb HE BIIPABE.
OT10 00111ee MpaBuiIo, KOTOPOE MPUMEHUMO KO BCEM CUTYAILUsM, 338 UCKIIOYEHUEM
HEKOTOPBIX CIIy4aesB.

Hanpumep, ecnu ayis NOpoOU3BOJACTBA PO3bICKA pPeOCHKA HEOOXOIUMBbI
JICHEXKHBIE CpPEACTBA, a4 y POAMTEN HET MATEpUAIbHOM BO3MOXXHOCTH HECTH
pacxopl MO OCYIIECTBIECHHUIO PO3BICKHBIX MEPONPHUATHI, TO UX ABAaHCHUPOBAHUE
MPOU3BOJIUTCS 32 CUET CPEACTB (PeepaibHOro OrOHKETA.

B nocneayromeM B MOpsSAKE perpecca NOTPAYEHHBIE HA PO3BICK CPENCTBA
MOTYT OBITh B3bICKaHBI C JOJDKHUKA MO IMOCTAHOBJIEHHUIO CYJIE€OHOro IMpUCTaBa-
UCIIOJIHUTENIS, YTBEPXKIECHHOMY CTapuIuM CyaeOHbIM mpucTaBoMm. [lo Hamemy
MHEHUIO, aBaHCUPOBAHUE PACXO0JI0B, CBSI3aHHBIX C HEOOXOAMMOCTBIO MPUBJICUEHHUS
B UCIIOJHUTENBHOE MPOU3BOJCTBO CIEIUATNCTA- TICUX0JI0ra, 8 TAKXKE COBEPIUEHUS
WHBIX WCIIOJHUTENbHBIX EUCTBUN MO JeiaM, CBS3aHHBIM C BOCIHTAaHUEM JETEH,
SBJIIETCSI OTPAHMYEHUEM B MEPBYIO OYepelb MpaB B3bICKATENs, a TAKXKE MpaB U

2
MHTEPECOB peOeHKa .

. "Konmexc Poccuiickoit denepannn 00 agMUHUCTPATUBHBIX npaBoHapymieHusx" ot 30.12.2001
N 195-®3 (pen. ot 30.10.2017) u. 1, c1. 1; 214. Ne 6, cT. 566.

2 "CeMeitHBbIi KogeKe Poccniickoii ®enepanun" ot 29.12.1995 N 223-®3 (pen. ot 14.11.2017) //
Cobpanue 3akoHomarenbcTBa Poccuiickoit ®enepanuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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B toM cnyuae, korjga BO3HUKAeT HEOOXOJUMOCTh Nepenayud pedeHka ot
OJIHOTO POAUTENS, YJIEPKHUBAIOLIETO peOEHKa, IPYroMy POJUTENI0 MO Jeay 00
OTIPEJICTICHUH MECTa YKUTEIbCTBA peOCHKa CYJCOHBIA MPHUCTaB CaMOCTOSTEIHLHO
yCTaHABJIMBACT BPEMs, €CIIU CYJACOHBIM pEIIEHHEM OHO HE ompeeseHo. B Takoi
CUTyalldd TakK)Xe YYUTHIBACTCSI MHEHUE POJMUTENICH, T.K. CTOPOHBI BIpPABE
NPEeMJIOKUTh Haubosee ONTUMANbHBIA JUIsi  BCEX BapHaHT BPEMEHHOTO
MIPOMEKYTKA.

[To oOmeMy mpaBUIIy HUCIIOJHUTENbHBIC NEUCTBHS MPOBOJISATCS B padoune
aad ¢ 6:00 mo 22:00. OgHako HEOOXOIWMO YYUTHIBATh, YTO MPH OTOOpaHUHU
pebeHKa MPOBEJCHNE UCTIOJHUTENBHBIX IEUCTBUNA B HepaOouue JHU BO3MOXKHO B
HEIsX COOJIOJIEHUSI UHTEPECOB PeOCHKAa U TOJBKO C MHCHMEHHOTO pa3pelieHus
CTapIlIero cyAaeOHOro mpucTaBa.

B kauectBe emie 0ogHONH OCOOCHHOCTH MCIOJHUTEIHHOTO MPOU3BOJICTBA,
CBS3aHHOTO C OTOOpaHMEeM peOeHKa M Tepenaudeil ero Ha BOCIHUTAHUE JAPYTOMY
POJUTENIO BBICTYNAE€T BO3MOXXHOCTh M3MEHEHHUs pelieHus. Tak, B Xoje
MPOBEJAECHUS UCITOJIHUTEIBHBIX IEUCTBUN M0 YKa3aHHBIM JEJIaM MOTYT U3MEHUTHCS
YCIIOBUSI KU3HHM JIOOOTO W3 POAUTENIEH, B TOM YHUCIE CEMEWHOE TOJIOKEHHE,
VIYUYIIUTBCS WA yXYIUIUTBCS COCTOSIHME 3J0pPOBbsI WM MaTepUATIbHOE
0J1arocOCTOsTHUE, B ATOM CIIy4ae 3aMHTEPECOBAHHBINA POJIUTEIH BIIPABE OOPATUTHCS
B CYI ISl BHECCHHS H3MCHCHHIH B PELICHIC

IIpu sTOM BOmIpOC mepen CyaoM MOXKET CTaBUThCA W O Mepenade Jereu
JPYrOMY POJUTENIO WM O BHECEHWHW HM3MEHEHUU B corjamieHue o0 ydacTuu
OTJICJIbHO MPOKUBAIOIIET0 POAUTENS B BOCIUTAaHUM peOeHka. Jlanee paccMoTpum
OCOOEHHOCTH UCIIOJIHCHUS PEIICHUN 00 YCTpaHEHHH MPETSTCTBUSA K OOIICHHIO C
pebGeHKoM.

[ToaroroButenpHas padboTta, 1o HaIIEeMy MHEHHUIO, TOJDKHA ObITh MpojiesiaHa
cynamu. B yactHocTn nocranosienue [Inenyma BepxoBHoro Cyna P® ot 27 masd

1998 roma Ne 10 «O mpumeHeHHH CylaMHM 3aKOHOJATENIbCTBA MPU Pa3pEIICHUU

! Jleno Ne 2-614.15 // ApXuB MHPOBOTO cyabu cynaeOHoro yuactka Ne 3 Bomkckoro paiioHa r.
CaparoBa3a 2015
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CTIOPOB, CBSI3aHHBIX C BOCIHUTAHHUEM JETEi» OOS3bIBACT CYIbI MPH OMPEICICHUN
MOpsIIKa Y4acTHSl OTIEIBHO IMPOKUBAIOIIETO POIUTENS] B BOCIHUTAHWHM PEOCHKA
IpeIyNpPeanTh APYroTO POIUTENS O BO3MOXKHBIX TOCJICICTBUSX HEBBITIOTHEHHUS
peleHns cyza’.

Cyn o0s3aH yKaszaTh Ha TO, YTO JaKe MPU HATUMYUH YOCKICHHOCTH B TOM,
YTO pEIICHUE BBIHECEHHOE CYJOM HE B TIOJHOW MEpE YYHUTHIBAET HHTEPECHI
pebeHKa, OTBETYHK (JIOJDKHUK) HE JTOJDKEH CaMOCTOSITEIBHO IPUHUMATh PEIICHUE
0 TmocemeHud UM pebeHka. OTHOCHUTENBHO  HCIOJHEHUS  CYyACOHBIX
MOCTAHOBJICHUM, OTMPEIEISIONIUX MOPSIOK OCYIIECTBICHUS POJAUTEILCKUX MPaB U
OOIIeHNs ¢ peOEHKOM, OTMETHUM CIIEAYIOIIEe.

C MomMmeHTa BO30YXKJEHUS HCIIOJIHUTEILHOTO TIPOU3BOJICTBA TPUCTAB
YIOJHOMOYCH BBITIOJIHUTh BECh CICKTP MCUCTBHM, MPEAYCMOTPEHHBIX 3aKOHOM
JUTSI UCTIOJTHEHUS petieHus cyaa. OMHAKO CIOKXHOCTh UCTIOJTHCHUS TaKUX PEIICHUN
CBsI3aHA C JIETUKATHOCTHIO, MPOIUKTOBAHHOM CTIEIIM(PUKON CEMEHHBIX OTHOIICHUH.

[TpuctaB-ucnosHUTETs 00s3aH MPOBOAUTH HCTIOTHUTEIHHBIC MEPOIPUITHS
C Y4eTOM HUHTepecoB pebenka. Ha mpucraBe exKuUT 00s3aHHOCTD CIIOCOOCTBOBATH
CO3JaHHUIO0 YCJIOBHM, WCKIIOUAIOIMINX TMPUYMHEHUE pPEOCHKY MJYIIEBHOW W
(bU3UYECKO TpaBMBI B MOMEHT MCIIOJTHEHHUS CyIeOHOTO PEIICHHUS.

OTMeTuM, YTO WCIOJHEHHE PEIICHUM, CBA3aHHBIX C YCTAHOBJICHUEM
nopsiika OOIIeHUsI C peOCHKOM, OCIIOKHEHO OTCYTCTBHEM B CYJI€OHOM pEIICHUU
TOYHBIX  (DOPMYTUPOBOK  mOpsiAKa  OOIIEHHS, JUIMTEIBHOCTH, MOMEHTa
(baKTH4eCKOro UCTIOTHEHUS.

B oT1oit cBs3u momaraem, 4YTO CyAbSM HEoOXoaumo Oosiee 1eTaabHO
(bUKCUpPOBaTh B PE30JIOTUBHON YaCTH CYJ€OHOTO PEIIeHUs YKa3aHHbIE MOMEHTHI.
B cBoro ouepenb cyneOHBIC MPHUCTABBI-UCIIOHHUTEIN HE JODKHBI MpeHeOperaTh
MIPEIOCTABICHHBIM M TIPABOM OOPAaTUTHCS K CYy 32 pa3bsICHEHUEM PEIIICHHUS.

Bumurcst nienecoobpa3HpiM CHaudana MpUTianmarh poauTenel s Oecemsl,

Pa3bACHUTHh CYTh CYJACOHOTO pPEIICHUS U TMOCIEICTBUS €ro JO0OpPOBOJBHOTO HE

! "Cemeitnbiit kogexe Poccuiickoit Oenepanun” ot 29.12.1995 N 223-03 (pen. ot 14.11.2017) //
Cobpanue 3akoHoatenbeTBa Poceniickoit eneparuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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ucronHeHusi. be3yciioBHO, CyneOHBIM MPUCTAB-UCIIONIHUTENb BCETAa JIOJKEH
JaBaTh BO3MOKHOCTh CTOPOHAM JI00POBOJIBHO UCIIOIHUTH PELIECHUE.

[IpoBenenune nmpeaBapuTenbHON Oecenbl MO3BOJUT MUHUMHU3UPOBATh PUCKU
BO3HUKHOBEHUS KOH(MIUKTHBIX CHUTYyaIlUi, MMOCKOJBKY B XOJIe €€ MPUCTaB MOXKET
YTOUHUTh MHEHHE KaXKJOrO0 POAUTEIS IO BOIMPOCY WCIOJHEHUS pEUIeHUs,
BBISICHUTh HamOoJiee ONTHUMAalIbHbIE YCIOBUS BCTPEY, MX BpPEMs U MECTO, JIy4Ille
y3HaTh 00 MHTEepecax peOeHKa U €ro JKeJIaHUU OOIIATHCS C POTUTEISIMHU.

CyneOHbIN MPUCTAB-UCIIOHUTEIb HAJIEJICH MHPOKUMH TOJTHOMOUYUSMHU IO
UCIIOJHEHUIO PEHIEHUusT CyJa, B TOM YHCJIE, OH CaMOCTOSITEIbHO MOXKET
ONPENENIUTh MECTO WCIOJIHEHHUS PEIICHUS U Takoe TpeOdoBaHUE MpHUcTaBa OyJeT
oOs3aTeNbHBIM I BceX. OpHako, BHAUTCS Oojiee TMEPCHNEKTUBHBIM  JUIS
WCIIOJTHEHUSI PEIICHUs] B Clydae, €ClIu pedyb UJIET 00 YCTPAHCHHM MPEnITCTBUN
OOIlIEHNIO, YCTpauBaTh BCTPEUM pPEOCHKA U POJUTENICH C y4eTOM HX MHEHHS,
npeiaras HEUTPAIbHYI0 TEPPUTOPUIO, TO €CThb HE [0 MECTY JKHTEIbCTBA
ponuteneil. IlpakThka WCHOJHEHHS TOAOOHBIX PEHIEHWH HMEeT Cciydau
OpraHu3alliy BCTpey peOeHKa C pOJAUTENIEM Ha TEPPUTOPUH JIETCKOTO caja, MIKOJIbI
U Ipyrux yqpe;xz[eHHﬁl.

[IpuctaB pomxeH oOmamarh WHGOpPMALME O COCTaBe CEMbH, Jarax
POKJIEHUsT OMIDKAWIUX POJCTBEHHUKOB, TOCKOJIbKY Kakue-Iub0o CceMelHbIe
MPa3IHUKU TaK>Ke€ MOTYT CTaTh MECTOM BCTpeu pedeHka u poautens. MHunuatusa
pOAMTENEN TO OpraHuW3aluy KYyJIbTYPHBIX MEPONPUITUH, IOCYra, BBIXOIAHBIX
JOJDKHA TaKK€ NPUHUMATHCS TMPUCTABOM K CBEIAEHUIO U CTaTh OCHOBOM B
MJIAHUPOBAHUM UCIIOJHUTENBHBIX ICHUCTBUM.

Crenndukoi UCTIOJHEHUS PEIICHHS CyJa O MOPSIIKE OOIICHUS ¢ peOeHKOM
BBICTYTAET 0053aT€bHOCTh YYaCTHSl KaXKOTr0 POAMTENIS B MPOLIECCE COBEPIICHUS
WCIIOJHUTENBHBIX ~ JIEUCTBUM, MPEICTABUTEIBLCTBO B  JaHHBIX Jejdax He

JAOITyCKacCTCA.

®enepanbubiii 3akoH ot 21.11.2011 N 324-®3 (pen. or 28.11.2015) "O OGecrnatHoit
ropuanueckoit momoiu B Poccuiickoit @eneparun // CoOpanue 3akoHOAaTenbCTBA Poccuiickoit
®enepannu. 2011. Ne 48. ct. 6725.
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OO61iee nMpaBUIIO OIPAHUYMBAET COBEPILICHHWE HCIOJHUTEIBHBIX JEHCTBUIA,
coriacHo 1. 1 c1. 12 @3 «O06 UCIIOMHUTEIBHOM MPOU3BOJICTBE», B pabOUYUE JTHU C
6 4JacoB /10 22 4YacoB MO MECTHOMY BpeMmeHH. HecMoTps Ha mpemocTaBiieHHBIE
3aKOHO/ATEJIeM BpPEMEHHBIE PaMKH, OCOOCHHOCTHIO HCIOJHEHHUS PEIIeHUN o
NOPSJIKE OOIIEHMS, ABJIAETCS TO, YTO BpeMsl OOILIEHHS C PEOCHKOM MOXET OBbITh
OTPEJIEICHO CaMUM CYACOHBIM aKTOM. ODTO BpEMsI YCTAaHABIIMBAETCS C YYETOM
UHTEPECOB peOeHKa, pexxruma padOThl POAUTENEH U, KaK MPaBWIIO, BBIMAJACT HA
BBIXOJHBIC JHH .

B ToM cnyuae, ecau B cyqeOHOM pEIIEHHWH YKa3aHO BpeMs M J€Hb, B
KOTOPBIM JOJKHO MPOXOJIUTH OOIIEHHE pEeOCHKAa C pPOJAUTENIeM, M TaKoW JEHb
SBJIIETCS BBIXOJHBIM, TO CYJIEOHBIH NPUCTAB-UCHOJHUTENIb C MUCBMEHHOTO
paspemieHus CTapuiero cyJ1e0HOro mpucTaBa UCIOMHIET Cy/lIeOHbI aKT COIIACHO
OTOBOPEHHOI'O B HEM BPEMEHH.

M3MeHeHne yCTaHOBJICHHBIX pPEUICHUEM JHEH BCTpPEY M BPEMEHU HE
JIOMYCKaeTCsl, 32 UCKIOYEHUEM CIIy4aeB JOTOBOPEHHOCTH MEXIY POAMTEISAMH C
00s13aTebHBIM YYETOM HHTEPEcOB peOeHka. Bulgenum eme oJHy OCOOEHHOCTh
VCIIOJIHUTEJIBHOTO NIPOM3BOJACTBA M0 YKa3aHHBIM KaTeropusiM gen. Tak,
JOCTH)KEHHE PEOCHKOM JECATHIIETHEr0 BO3pacTa MPU3HAETCS OOCTOSITEIbCTBOM,
SBJISIFOLLIMMCSL OCHOBAaHMEM K OOpAIlEHUIO B CYJl 3aMHTEPECOBAHHBIM POAUTENEM C
3asiBJIEHMEM 00 M3MEHEHHUH Coco0a U MOPsiAKa UCIIOJIHEHHUS.

C momoOHBIM 3asiBIIEHUEM B CYyJl MOKET OOpaTUTHCS U CyAeOHBIN MPUCTAaB-
UCIIOJIHUTENh B mopsigke cT. 18 dP3 «O0 HUCMONMHUTEIBHOM TMPOU3BOJICTBEY.
3asBineHue 00 M3MEHEHHUU Croco0a M MOPsAKAa HCIOJHEHUs SIBISETCA Ba’KHBIM
AJIEMEHTOM B HCIIOJIHUTEIBHOM HPOU3BOJICTBE, IOCKOJIBKY C 3TOT0 MOMEHTA

MHEHHue peOeHKa 00s13aTeNTbHO sl TpHCTaBa. bombioe pacnpocTpaHeHne B HaIIEH

! ®enepanbHbiii 3akon ot 17.12.1998 N 188-D3 (pex. ot 05.04.2016) "O MHPOBBIX CYIBIX B
Poccuiickoit ®enepanunn'// Codbpanue 3akoHoaatenbcTBa Poccuiickoit @enepanuu. 1998. Ne 51,
cT. 6270; 2013. Ne 9, ct. 872.
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CTpaHE€ HMEET WCIOJHEHUE UCHOJHUTEIbHBIX JOKYMEHTOB, CBSI3aHHBIX C
B3BICKAHHEM aTHMECHTOB Ha COIEPIKAHIE HECOBEPILICHHOICTHHX JCTEHl

B cBoem poknane o pesarenbHocth PCCII PO B 2016 romy A.O.
[laphenunkoB yka3zaal Ha TOJOXUTEIbHYIO JIUHAMHUKY HCIIOJIHHTEIHHOTO
MPOU3BO/JICTBA, CBA3AHHOTO C B3bICKAHUEM aJTUMEHTOB:

1. ocTaToK HEOKOHYEHHBIX HCIIOJIHUTEIbHBIX TPOU3BOJICTB BIIEPBHIC
CHU3WICS HUKE MAJJIMOHHON OTMETKH U COCTaBWII MeHee 937 ThIC. MPOU3BOICTB;

2. COKpAaTUJIOCh KOJMYECTBO UCIOJHUTEIBHBIX MPOU3BOJCTB, MO KOTOPHIM
JIOJDKHUKH HE MPUCTYNUIN K BBHIMOJTHEHUIO aTMMEHTHBIX 0053aTeNbCTB ¢ 317 ThIC.
110 290,5 ThICsY;

3. B moyib3y JeTel B3bICKaHO OKojio 16,3 mupna. pyOneit, B ToM uucie 2,7
MIIpA. pyOJel — B pe3yibTaTe OrpaHUYCHUs TOJDKHUKOB B Bbie3sie U3 Poccuiickoi
depneparuu, BaBoe Oosibiie uem B 2015 roxy;

4. cHu3MWIOCH OOJee 4YeM Ha YEeTBEPTh KOJIMYECTBO >Kajlo0 TpakJaaH IIO0
BOIIPOCAM B3bICKAHUS aJTUMEHTOB;

5. OBUIO Pa3bICKAHO MOYTH 62 THICSY JIOJDKHUKOB MO HCIIOTHUTEIBHBIM
MIPOU3BOJICTBAM O B3bICKAHWU AJIMMEHTOB;

6. B OTHONIIECHUU JOJDKHUKOB IO QJIMMEHTHBIM 00s3aTeIbcTBAM OBLIO
BO30YXJIeHO O0Jiee 73 ThICAY YTrOJIOBHBIX JIETI.

OnHako MaHHBIE TOKa3aTeIM HE B MOJHOW MeEpe OTpa)karoT MPOOJIEMBI,
CBSI3aHHBICE C HCIOJHEHUEM HCIOJHUTEIbHBIX JOKYMEHTOB O B3bICKAHUU
anmuMeHTOB. [IpoOreMbl TaHHOTO WHCTUTYTa UMEIOT HE TOJIBKO YaCTHOE 3HAYEHUE
JUISL KQKI0T0 KOHKPETHOTO TpaK/IaHWHA, HO U TIPEACTABIISIOT MyOJUYHBIA UHTEPEC
JUTSL OOIIIECTBA B IIEJIOM.

OcoOEHHOCTH HCIOJIHEHUSI MCIOJHUTEIBHBIX JOKYMEHTOB O B3bICKAHUU
QTUMEHTOB BBIP@KAIOTCS B COYETAHUM TPUYUH KaK OOBEKTMBHOIO, TaK U
CyOBEKTMBHOTO  XapakTtepa. Tak, OJHM JOHKHUKA 1O  aJMMEHTHBIM

00s3aTeNILCTBAM HaMCPCHHO CKPBIBAIOT CBOM A0XOJbI B CBA3HM C HCCOIJIaCUEM C

! ®enepanpublit 3akoH 0T 02.10.2007 N 229-®3 (pen. ot 14.11.2017) "OO0 ucrnoaHUTEIPHOM
npousBojicTBe'"// CoOpanue 3akoHoaarenbcTBa Poccuiickoit deneparyu. 2007. Ne 41, cr. 4849;
2013. Ne 52, 4. 1, cT. 7006
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pelIeHUEM CyJa, APYrue€ HE UMEIOT BO3MOKHOCTH BBIIJIAYMBATH YCTaHOBJICHHBIE
CYMMBI Ha COJIEp’KaHUE HECOBEPIICHHOJIETHUX JE€TEH B CBSI3U C 3aTPYIHUTEIbHBIM
MaTepHUAIbHBIM MOJIOKEHUEM.

Crmoco®6 W mOpsAAOK yIUIaThl QJIMMEHTOB OMPEIETsSeTCs B CyAcOHOM
pemernn. OO0S3aHHOCTHIO CyIeOHOTO TPHUCTaBa SIBJSETCS HEMOCPEICTBEHHOE
BO30YXK/ICHHE HUCITOJTHUTEILHOTO MIPOU3BOJICTBA u MIPUHSTHE Mep
MPUHYIUTEIHLHOTO XapakTepa K HeJOOPOCOBECTHOMY JIOJKHHUKY.

B HacTtosmee Bpemsi B3bICKaHHE MOMXKET OBITh HAJOKEHO Ha 3apabOTHYIO
IJaTty JOKHUKA, a B Cllydae €€ HEJOCTaTOYHOCTHM Ha JEHEKHBIE CPEJCTBA B
O0aHKaX W UHBIC JIEHEKHbIE CPEACTBA JOJDKHUKA, & TAK)XKE UMYIIIECTBO.

Kak mpaBuiio, B UCHOJHUTEIBHOE MPOU3BOJICTBO O B3bICKAHUHU AJTMMEHTOB
HECOBEPIIICHHOJIETHUE HE TPUBJICKAIOTCS B KauyeCTBE HEMOCPEIACTBEHHBIX
YYaCTHUKOB.

[Ipu 3TOM 3aKOHOJIATENIHLCTBO B IIEJISIX 3aLUTHI MPaB HECOBEPIICHHOJIETHUX
JeTeid B TakOM BHJAEC MCIOJHUTEIBHOTO TMPOU3BOJCTBA IpeAycMaTpUBACT
BO3MOXXHOCTh ITpuMeHeHus cT. 117 CK P®, conepxarieii mpaBuio 00 HHASKCAIIUN
aJTUMEHTOB, 4YTO CBS3aHO C IIOCTOSIHHBIM IIOBBIIIEHUEM  IPOKUTOYHOIO
MI/IHI/IMyMal.

OTMeTHM, YTO MO OTHOIIEHHUIO K JOJKHUKY-HEIUIATENBIIUKY aJIuMEHTOB
MOTYT OBITh TPUMEHEHBI CIICIYIONIUE MEpPbl MPUHYIUTEILHOTO HCIIOJHECHHUS:
PO3BICK JOJDKHUKA, OrpaHuueHue Bbie3na n3 Poccuiickon denepannn, yroioBHas
OTBETCTBEHHOCTD" .

Oco0Oyro mpobiieMy MPEACTaBIAECT B3bICKAHME AJTUMEHTHBIX IUIATEXKEH C
JOJDKHUKOB, BEAYIIUMX AaCOIMAJbHBIA 00pa3 >KU3HU, HE HMMEIONIMX paboThl U
CTpaJalollliX  aJKOTOJbHOW  3aBUCUMOCTBhIO. OnHOW U3  0coOeHHOCTEeH

HUCIIOJIHUTCIBHOTO IIPOM3BOACTBA B TaKHX ClIydasaX BBICTYIIACT BO3MOXXHOCTDb

! "Cemeiinblii konexc Poccuiickoit @enepamuu” ot 29.12.1995 N 223-D3 (pen. ot 14.11.2017) //
CobOpanue 3akononatenbcTBa Poccuiickoit deneparuu. 1996. No 1. Ct. 16; 2013. Ne 48, cr.
6165.
2 "CeMeitHbI KoeKe Poccniickoii ®enepanun" ot 29.12.1995 N 223-®3 (pen. ot 14.11.2017) //
Cobpanue 3akoHomarenbcTBa Poccuiickoit ®enepanuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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B3aumojielicteuss OCCII P® ¢ opranamud ciyxObl 3aHATOCTH HaceJICHUs
CYOBEKTOB B LIETISIX TPYJOYCTPOHCTBA HEPAOOTAIOLIUX JOIKHUKOB.

Bce nepeuncnentbie Bbillle 0COOEHHOCTH HCIOIHUTEBHOTO MPOU3BOJICTBA
mo JelaM O B3bICKAHUM aJMMEHTOB CBUACTEILCTBYIOT O HEOOXOIUMOCTU
COBEPLICHCTBOBAHUS [TaHHOTO IIPOILIECCA, ITOCKOJBKY B CIIy4ae HEWCIOJIHEHMS
CBOMX OOSI3aHHOCTEH JOHKHUKOM HapyllaloTcs IpaBa peOeHKa Ha JIOCTOMHYIO
)KHU3Hb. B CBsI3U ¢ 3TUM monaraeM cBoeBpeMeHHbIM npemioxkenue T.B. [llepmens
O HEOOXOAUMOCTH (OPMHUPOBAHUS aTUMEHTapHOro ¢oHAAa [JIsl  BBIIUIATHI
ATUMEHTOB HECOBEPIICHHOJETHUM JETSAM KakK JOIMNOJHUTEIbHBIX TapaHTHI
oOecrieueHus: peOEHKY HEOOXOAUMOTr0 YPOBHS KU3HU.

Crnennduka MCHOJHUTEILHOTO MPOU3BOJICTBA HE OTPAHUUYMBACTCS TOJBKO
TeMH CIly4asiMM, aHaliu3 KOTOPBIX TMPEACTaBICH BbIlle. BHUMaHUS Takxke
3aCITy’)KMBAaeT U OCOOCHHOCTh WCIIOJHEHUS TaKWX PEIIEHUM, KOTOpbIE CBSI3aHbI C
BO3MOKHOCTBHIO BO3HMKHOBEHHS KOH(JIMKTHBIX CHUTYyallMii, BBIPAXKAIOIIUXCS B
CKaHJIaJIe MEX1y pPOAUTEISIMU B IPUCYTCTBUE PEOCHKA.

Hanpumep, HOMKHUK MOXKET MNPEAINPUHUMATH IMONBITKH CIPOBOLUPOBATH
CKaHJaJ, B UEJAX YKJIOHEHHS OT HCIOJHEHHS pelieHus cyaa. B momoOHbIX
CUTyallUsIX BaXHO HE TOJBKO COONIOCTH TpeOOBaHUS 3aKOHA W HCIIOJHHTH
pelieHre, HO U He HAaHECTU TICUXOJOTUYECKYI0 TpaBMy pebeHky. B Tom cmyuae,
KOIrJla peOEHOK caM OTKa3bIBaeTCS OT OOIIEHUA C POAUTENIEM, HEO0OXOAHUMO
MpUrianaTh CIenuainucTa, MOCKOJIbKY HEeXellaHue OOIAThCsS MOTJIO BO3HUKHYTH
M0/, OKa3aHHBIM JAAaBJIECHUEM, YIPO3BI.

Crour cornacuteca ¢ MEHeHMEM T.B. bormanoBoit 0 Tom, 4TO JUIsl peLICHUs
BOIIPOCAa O TIOCJENCTBHUIX HEXKENaHus peOeHKa oOoOmaThCs C  B3bICKATENIEM
CyleOHBIM MpHUCTaB JOKEH OLICHUTh NOBEACHUE JODKHUKA, B3bICKATENS,
MOBEJCHUE M MHEHHE PeOEeHKa, a TaKXKe JOCTATOYHOCTh Mep AJI HCIOIHEHUS
TpeOOBaHMI O IOPSAJIKE OOIICHUS C peOSHKOM.

3akoHonarenscTBO PD mpemycMarpuBaer MopsaoK mepenayud pedeHka ot
OJIHOTO POAMUTENS K APYroMy B CIydae €ro 3J0CTHOTO YKIOHEHUS OT UCHOJHEHHS

pemerus (ct. 66 CK P®). IlogoOubie TpeboBanusi o mepenade peOEHKa MOTYT
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OBITh PACCMOTPEHBI M TOTJA, KOT/a (PaKT yKJIOHEHHUs MOJATBEPXKICH B CyAcOHOM
nopsiAke. DTO 3HAYUT, YTO B CiIy4yae HEOJAHOKPATHOTO M CHUCTEMATHYECKOIO
BOCIIPEIISITCTBOBAHUS OJIHOTO POJAMTENS BCTpeYaM U OOIISHUIO APYToro pOoaUTeNs
C peOEHKOM B MOPSIKE, paHEE YCTAHOBICHHOM CYAOM, POJUTEIb, IIpaBa KOTOPOTO
YIIEMJIAIOTCS, MOXKET MPEABSIBUTH UCK O TIEpeiaue emy pe6eHKal.

OrnpeneneHre 3J0CTHOCTH YKJIOHEHHSI HOCHT COOMpAaTeNIbHBIA XapakTep.
JleficTBHS O BOCHPEMSTCTBOBAHUIO, HANPUMEpP, OOIIEHUIO PeOEHKa € JIPYyruM
poauTeneM, TOKHBI OBITh, MPEKIE BCET0, YMBIIUICHHBIMH, TO €CTh POIUTEND C
KeM TpOXHUBaeT peOCHOK, JOHKEH MpeIHAMEPEHHO YMHHUTHh NPETSITCTBUS,
CO3HATEJIbHO HE JIOMYCKATh IPYTOro pOAUTENS K OOLIEHUIO.

[ToMMMO YMBILIJICHHOTO XapakTepa, TaKUe IACUCTBUSL POAUTENS JIOJDKHBI
COBEpIIAThCA UM BONPEKH MHTEpecaMm peOeHka. B 3Toil cBsi3u JMHOOOMBITEH OIBIT
3apyOexHbIx crpaH. Hampumep, Bo wmHorux mrarax CIIA, k wMarepu,
YKJIOHSIIOIIEHCS OT WCIOJHEHUs peIIeHUs CyJla, MOXET ObITh INPUMEHEHa
MPUOCTAaHOBKA BHIIIJIAT HA CO/IEpKaHKUE peOCHKA.

B HEKOTOpBIX €BPOINENCKUX CTpaHAX OT IIOBEACHUS POIAUTEIIS, JKUBYLIETO C
JI€THMU, 3aBUCUT JIAKE pa3Mep aTUMEHTOB: CYMMa MOET ObITh YMEHBIIICHA, €CIIU
YHIEMJISIOTCSI POAUTEIBCKHAE MIPaBa TOTO, KTO AJIMMEHTHI ILUIATHT.

B  kadectBe eme OFHOrO  KOH(IMKTHOTO  BapuaHTa  Pa3BUTHUS
HCTOJIHUTEIBLHOTO MTPOU3BOJICTBA, CBI3aHHOIO C ONPEICIICHUEM MECTA KUTEJIbCTBA
pebeHka U (WIM) TIOpSAAKA €ro BOCIHTAHUS W OOIIEHHUS ¢ PEeOCHKOM, MOXKHO
Ha3BaTh Cllydad, KOTrJa OJMH W3 pOAUTENICd CKpbhIBaeT pedeHKa © He
MPEIOCTABIISICT CBEJICHUS O €r0 MECTE HAXOXKICHUS.

B Takoit curyanum cCyneOHBIM TPUCTAB-HCTIONHUTEIh BIPABE BBIHECTH
MOCTAHOBJICHUE O PO3bICKE peOeHKA. PO3BICK OOBSIBISECTCS MO MECTY MCIOJHEHUS
pelIeHusl Cy1a WIM IO MECTY JKUTEJIbCTBA JI000ro u3 poauteneit. OTMETUM, 4TO

YKIIOHCHHUC OT HUCIIOJIHCHHA PCIICHUA CYy/a, 0o CO34aHuc HpGHHTCTBI/Iﬁ K €10

! "Cemeitnsiit konexc Poccuitckoit ®enepanun" ot 29.12.1995 N 223-®3 (pen. ot 14.11.2017) //
Cobpanue 3akoHomarenbcTBa Poccuiickoit ®enepanuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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UCTIOJIHEHUIO OJIHUM U3 POJUTENIed, C KOTOPbIM MpPOXKHWBAaeT PEOEHOK, BIICYET
HACTYIUJICHHE OTBETCTBEHHOCTH.

3a npoTUBOAEICTBHE CYyA€OHOMY NPUCTaBY-UCIIOJHUTEINIO B peaInu3aluu UM
CBOMX MOJTHOMOYHI Ha POJIUTENSI MOXKET ObITh Hallo)KeHa ImTpadHas caHkius (1. 1
cT. 85 @3 «O06 UCMONHUTENBHOM TPOU3BOACTBE»). Pazmep mrpadHoil caHkimu
HOJUICKHUT YABAaMBAHWIO B TOM CJydae, €CJIM IOociie TEpBOTo mmTpada JUIO
MPOIODKAET IPEISATCTBOBAT HCITOMHCHHIO PEIICHHS -

Oco0OeHHOCTBIO UCTIOIHUTEIBHOIO MTPOU3BOJICTBA IO JI€]aM, BBITEKAIOIIUM
U3 pacTopxKeHus Opaka, sABIseTCS ero uiamuics xapakrtep. OIHaKo, 3TO He
O3HAYaeT, YTO CYACOHBIM MPUCTAB-UCIIONHUTEIh HA MPOTHKEHUH HECKOIBKO
MECSILIEB WM JaXKe JIET BEAET HCIIOJHUTEIBHOE MPOU3BOACTBO U KOHTPOJIUPYET
UCTIOJTHEHUE UCIIOJHUTEIBHOTO JIUCTA.

B coorBercTBMM ¢ 3akoHOM, B TEYEHHE JBYX MECSIEB MPHUCTAB
o0ecrieurBaeT BHIOJHEHUE TPEOOBAHUN HCIOJHUTEIBHOTO JOKYMEHTa, a 3aTeM
BO3BpAIIA€T WCIOIHUTEIbHBIN JIUCT B3BICKATEIIO0 U OKAHYUBAET HCIIOJHUTEIHHOE
IPOM3BOJACTBO. 3@ B3bICKATENIEM OCTAaeTcs NpPaBO B CiIy4ae BO3HUKHOBEHUS
HEOOXOJMMOCTH TTOBTOPHO NPEIbSIBUTH UCTIOTHUTEIbHBINA JOKYMEHT.

B Tex cnywasx, xorja JODKHMK YHHHUT TIPEMSATCTBUS K HCHOJHEHHUIO
pellieHusl cyza, B3bICKaTeNlb BIIpaBe MPEIbSBUTh HCIOIHUTEIbHBIA JTOKYMEHT K
NPUHYIUTEILHOMY HCIOJHEHUIO B TeueHue Tpex Jjer (cr. 14 3akona), mocie
UCTEUYEHHUSI KOTOPBIX, HCIOJHHUTENbHBIM JIUCT CTAHOBUTCS HEAECUCTBUTEIHHBIM.
JlanHO€ OrpaHMuY€HUE HE PACHPOCTPAHSAETCS HA UCHOJIHHUTEIbHBIE JOKYMEHTHI O
B3BICKAaHUU AJTMMEHTOB.

Ha nam B3rmsin, mpeacTaBiisieTcsi MPaBUIbHBIM OTPaHUYEHUE BPEMEHHBIX
pPaMOK HCIIOJIHUTEIBHOTO TPOM3BOJCTBA TIO JieNiaM, BBITEKAIOIIUM M3 CEeMEHHO-
Opa4yHBIX OTHOIIEHWH. OTO OOBACHSAETCS TEM, YTO C TEUECHHUEM BpEMEHH
UCIIOJTHEHUE PEIICHUs TEPSeT CMBIC, IOCKOJIbKY B3aMMOOTHOIICHUS MEXIY

CTOpOHaAMM IIOCTOSAHHO MCHAIKOTCA KW B CJIydYa€ BO3HHMKHOBCHHUA HpO6.HCM,

! ®enepanbhblil 3akoH OT 15.11.1997 N 143-®3 (pea. ot 18.06.2017) "O6 akTax rpaxk1aHCKOTrO
coctostaus" // Cobpanue 3akoHonarenscTBa Poccuiickoit deneparuu. 1997. Ne 47. cr. 5340.
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CBSA3aHHBIX C BOCIHTAHHEM U COJACpKaHWEM peOCHKa, POJMUTENIN BIIPaBe
o0OpaTUTHCS B CY/I.

Harmpumep, HEBO3MOXKHO NMPUHYAUTH POIUTENSI 00IIATHCS ¢ PEOCHKOM Kak
TO YCTaHOBJIICHO CyAeOHBIM akToM. OTMETHM, YTO B XOJ€ TPOBEICHUS
WCITOJTHUTENIbHBIX JICHCTBUNA MOXXET BO3HHKHYTh HEOOXOIUMOCTH IOJTYUYEHUS
OTCPOYKH WJIH PACCPOUYKH MCIIOJTHEHUS CyneOHoro pemeHus. C COOTBETCTBYIOIIUM
3asBJICHUEM, a TaKXKe C 3asdBJICHHEM 00 W3MEHCHHH CIoco0a H TMOopsaKa
WCITOJTHCHHSI BITpaBe 00paTUTHCS B CYJI, KaK caM CYACOHBIN MPUCTaB-UCIIOTHUTEIIb,
TaK U CaMU CTOPOHBI.

Takue 3asBIICHHS pPacCMATPUBAIOTCA CYJOM, BBIHECIIMM pEIICHHE,
HaxXoJIsIeecss Ha WCHOJHEHWU. B kauecTBe mnpumMepa OTCPOUYKU MCIIOTHEHUS,
MOXHO TIPUBECTH Cleayromue: 0o0yie3Hb peOCHKa, IIUTENbHAsA KOMaHIUPOBKA
OTBETYMKA U PO3BICK PEOCHKA.

[logBonst wWToOr, yKa)kem, 4YTO, OE3yCIOBHO, NIPHOPUTETHBIM SBIISICTCS
T00pPOBOJIEHOE MCIIOJIHCHHUE JTOJDKHUKOM HMCIIOTHUTEIBHOTO JucTa. OTMETHM, YTO
HE JIOCTIKEHHE coryiacusi 00 y4acTHH BTOPOTO POJMUTENS B JKU3HU peOCHKa Ha
CTaJuM CyJIeOHOTO pa30upaTesbcTBa, HE JOJKHO MPETSITCTBOBATh Pa3bsICHEHUSIM
CyZeOHOTO MPUCTaBa O MPHOPUTETHOCTH JOOPOBOJIBLHOTO UCIIOTHEHHS, TIOCKOIBKY
MPUHYIUTEIBHBIN MOPSI0K UCTIOTHEHUSI MOYKET HETaTUBHO TIOBIIUSATH Ha peOCHKA.

[Tpu4rHBI HEWCTIOMHEHUS MOTYT OBITh YBKHTEIBHBIMH, ITOTOMY NPHUCTAB
00s13aH JI0 TOTO KaK MPUCTYNUTh K MPUHYAUTEIBHOMY HCIIOJHEHUIO PEHICHUS,
yOenuTbcsi B TOM, YTO HEUCIIOJIHEHHE JOJDKHUKOM OO0S3aTENbCTB HOCHUT
YMBIIIJICHHBIA XapakTep. BUANTCS HETOMyCTUMBIM MPUHYAUTEILHOE UCTIOTHEHUE
pemieHuss cyda B TeX Chydasx, Korja peO0eHOK B KaTeropu4Hou ¢opme
OTKa3bIBACTCS OT OOIICHUS C B3BICKATEIICM.

B takux ciydasx menecooOpa3Ho NMpHTaliaTh CICHAIUCTOB: ITe1arora uiH
JIETCKOTO TICUXOJIOTA, a WCIOJHUTEILHOE TPOU3BOJICTBO, B 3aBUCUMOCTH OT
BBISIBJICHHBIX CICIUATMCTAMH MIPUYMH HEeXKeIaHUs peOeHKa 00MIaThCs C OTHUM H3

POJMTENCH, NPHOCTAHOBUThL. VcrogHeHWe I000ro pemeHus 10 JelaM o
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pacTopkeHun Opaka, COINpPSOKEHHOTO €O CHOpaMH O JAeTsIX, Tpedyer
WHANBUAYAIBHOTO TIOIX0a K KaXK/10i1 KOHKPETHOM CeMbe.

Ha mnam B3rasg, HaumOolsiee yJOayHOM SIBJIsIETCS CMENIaHHAsh MOJEb
OCYILIECTBICHUS POIUTEIBCKUX MPaB B3bICKATENIEM, MIPU KOTOPOI 0OecrednBacTCs
BO3MOXXHOCTh BCTPEY C peOEHKOM, a TaKK€ BO3MOXKHOCTbH B35iTh peOeHKa K cele.
Takast Mozielib TTO3BOJIUT ONTHUMAJIBHO YYECTh BO3MOKHOCTH OOOMX POAUTENEH C
YUETOM HX 3aHSATOCTU U COONIOCTH HHTEPECHI peOCHKA.

W3noxeHHoe MO3BOJISIET NPUUTH K BBIBOAY, 4TO cHenuduyeckue
OCOOEHHOCTH HCIIOJIHUTEIIHOTO TPOM3BOJICTBA, CBA3AHHOTO C BOCIUTaHHUEM,
OOIIIEHHEeM ¥ COJIep’)KaHWEM HECOBEPIICHHOJNETHUX JIeTel, 3aKIIo4YaloTcs B
HEOOXOJMMOCTA  TMPOBEACHUS  JOMOJHUTENbHBIX  JCUCTBUU  CyneOHBIMU
MPUCTAaBAMU-UCIIOJIHUTEIIIMA Ha CTAIuU TOATOTOBKA M CTAIUU HCIOTHEHUS. B
YaCTHOCTH, Ha CTAJIUW MOATOTOBKH, CyAcOHBIEC TTPUCTABBI TOJKHBI OCYIECTBIISAThH
PO3BICK peOeHKa, B CIIlydae €ro COKpBITUS OJHUM W3 POJUTENEH, a Takxke cOop
uH(popManuu.

OTHOCHUTENIbHO CTaJWM  WCIOJHEHUS, OTMETHM, YTO OCOOCHHOCTHU
3aKJTI0YAIOTCA B HEOOXOJUMOCTH: YYACTHS POAUTENEH JTUYHO (TPEICTaBUTEIHLCTBO
HE JIOMYCKAeTCs); ydeTa MHEHHUs peOeHKa; OOecredeHus y4JacTHs CIelUaTncTa
(mcuxonora, memarora), TpoKypopa; audPepeHIUpPoOBaHHOTO TOAXOoAa K

ONPEAECICHUIO MECTA ¥ BPEMEHH OCYIIIECTBICHUS UCTIOJTHUTEIIbHBIX JCUCTBUM.
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3AK/IIOYEHHUE

CemeliHple MPAaBOOTHOLIEHHUS — O3TO Pa3HOBUIHOCTH  COLMAIBHOTO
B3aMMOJICHCTBUS, OPUEHTUPOBAHHOTO HA y3KUHM KPYT JIIoAcH. BO3ZHUKAIOT OHU Kak
B MEXJIMYHOCTHOM OOIIEHHH, TaK U B OTHOIICHUU OOBEKTOB COOCTBEHHOCTH.
[IpaBoBblE OTHOIIEHHS BHYTPH CEMbU OOJAAAIOT PAIOM CHEU(PUYECKUX
0COOCHHOCTEM, BEIICTISIONIUX UX U3 00IIel KaTeropHuH.

3aKOHOJIATEIBCTBO HE MOJpa3yMeBaeT CTPOroil GopMyIHMpPOBKH CEMEHHBIX
npaBooTHolIeHui. [loHsTe maHHOW (QOpPMBI B3aMMOJEHUCTBHS ONPENETATCA Ha
OCHOBE IOpHUINYECKMX HOpM. 1l0 HUM ceMelHble MPABOOTHOILIEHMS ONPEIEIIIOT
KaK 4acTh OOIIECTBEHHBIX OTHOIICHWH, (OPMUPYEMBIX B paMKax Opaka WU
onpeiesIeHHOU (POPMBI POJICTBA.

[TonobHoE B3auMOAECTBHE BOBHUKAET HA OCHOBE M3/1aHUs IIPABOBBIX aKTOB
U TpeANuCaHuil, ONpeAesieHUus] MOpsAIKa B3aUMOJEHUCTBUS CYOBEKTOB, a TaKXke
(UKCUpOBAaHUS IOPUAMYECKUX (AKTOB, IO KOTOPHIM TAKUE OTHOILICHHUS
dopmupyrorcsa. O01Me NpU3HAKU CEMENHBIX TPABOOTHOLICHHI:

- 4acTh OOIIECTBEHHBIX OTHOIICHHMIA;

- (hopMUpYIOTCS WM PEKPALIAIOTCS Ha OCHOBE IOPUAMYECKUX (PAKTOB;

- 00J1a1a10T BOJIEBBIM XapaKTEpPOM;

- TECHas B3aMMOCBSI3b CyOBEKTOB.

B noio6H0M B3auMOEHCTBUM BBIACISIOT CIASAYIONTHE 0COOCHHOCTH:

- JINYHO-I0BEPUTEIILHBIN XapaKTeD;

- crienu@uka cyObeKTOB BHYTPUCEMEWHBIX MPABOBBIX OTHOIICHHIA;

- 0e3BO3ME3HOCTh HMYILECTBEHHBIX OTHOLICHHUH U HUX B3aUMOCBS3b C
JMYHBIM B3aUMOJEHCTBHEM.

B oco0OenHocTH TPaBOBBIX OTHOLIEHHM BHYTPU CEMbU BKIIIOYAIOT U
XapaKTEPHBIN JUTUTEIbHBIN TIEPUOJ] B3aUMOJICHCTBUS CYOHBEKTOB.

CyOBeKThl CeMEHHBIX MPaBOOTHOIICHUI — 3TO CTOPOHBI B3aWMOJICUCTBUS,

YJICHBI CCMbU. B OIIPCACIICHHBIX CuTyauusax B Ka4YCCTBC CY6T)CKTa
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paccMaTpuBaeTCs U CeMbsl Kak eIMHOe 1iesoe. J[aHHast TOUKa 3peHUsl OCIIapUBaeTCs
¥ HE CUUTACTCS| OCHOBHOIA .

OObeKTaMH CeMENHBIX MPABOOTHOIIEHUHN BBIIEISIIOT CIEAYIOLINE aCIEKThI:

- COBEpILUEHUE ONPEIEIECHHOr0 JACHCTBUS, 3aTParMBaroOIIEr0 HHTEPECHI
JIPYTUX YJIEHOB CEMbH;

- BO3JIEp’KaHUE OT JIEHCTBUM, CIIOCOOHBIX HAHECTU BPEJ APYTroMy CYyOBEKTY
IIPABOBBIX OTHOILLICHUH;

- IMYILIECTBO, MPUHAJIEKALLEE OTACIBHOMY CyOBEKTY U CEMbBE B LIETIOM.

CropHBIM MOMEHTOM SIBJISIETCSI 00O3HAYEHUE B ONPEJECICHHBIX CUTYalUsX
YJIeHa CEMbHU KaK 00beKTa B3auMoieicTBHs. [10CKONIbKY peub UAET O rpaklaHuHe,
HAJIEICHHOM COOCTBEHHOW MPaBOCHOCOOHOCTBIO, IOPUAMYECKH IPaBUIIbHEE
ONPEIENATh B KaueCTBE 00BEKTA JICHCTBHE, HAIIPABIEHHOE HA TAHHOE JIULIO.

ConepxaHue CEMENMHBIX NPABOOTHOLICHHWM ONPENENAEeTCS IIpaBaMu M
OOSI3aHHOCTSIMM MX CYOBEKTOB. B [1aHHOM KOHTEKCTE BBIJCIAIOT TOHATHUS
MIPABOCIIOCOOHOCTH U ICECITOCOOHOCTH.

CeMeliHOM TPaBOCIOCOOHOCTBIO 00aaeT KaKIbli 4YJIEH CEMbU B CHILY
IOPUIMYECKUX aKTOB, OOeCreuyMBarOMIMX €ro mnpaBa ¢ poxiaeHus. OJHaKo 0
OINPEJEIEHHOI0 BO3pacTa MPaBOCHOCOOHOCTh MPEACTABISAECTCS WHBIMU JIMIIAMH —
pPOUTENSAMU, ONIEKYHAMH, OPTaHAMH OIIEKH.

CemeliHbIE CIOPBI — ATO Pa3HOIJIACUS MEXAY MYKEM U JKEHOU, KOTOpHIE
BO3HUKAIOT B Mpoliecce Opakopa3BogHoro mpouecca. OHM OXBaTbIBAIOT MHOT'O
BOIIPOCOB, KOTOPBIE JOJDKHBI DPEIIAThCS FOPUAUYECKHM IIyTEM, NPaBUIBHO M
B3BenieHO. (CeMeiHble CHOphl OYEHb PEAKO PEIIAIOTCS MHPHBIM IyTeM, Oe3
ydacTusi CyJeOHBIX HCIIOJIHUTENEH, TaK KaK CBSI3aHBl C Pa3leiioM IBHKUMOTO U
HEJBUKUMOTO UMYILECTBA, MPAaB Ha BIIAJIEHUE U BO3MOXHOCTbIO BOCHUTHIBATH
nereii. CeMelHbIC CIOPBI, KOTOPBIE PEIIAIOTCA B CYJAeOHOM TMOPSIKE, TOHKHBI
BECTUCH CHEIHAIMCTOM IOPUIMYECKOrO Mpoduis, KOTOPHIA OTIUYHO BIAJEET

0a30if ceMelHOro MmpaBa W yMEJIO TNPEACTaBUT BO3HUKIIHKE CIOPHI B CYJE.

! "Cemeitnbiit kogexe Poccuiickoit Oenepanun” ot 29.12.1995 N 223-03 (pen. ot 14.11.2017) //
Cobpanue 3akoHonatenbeTBa Poceniickoit @eneparuu. 1996. Ne 1. Ct. 16; 2013. Ne 48, cr.
6165.
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CewmeiiHble TpOOIEMbl UMYIIIECTBEHHOTO U HEUMYIIECTBEHHOTO XapaKTepa MOTYT,
TaK)Ke, pelarcs 1no J00pOBOJILHOMY COTJIACHIO.

K cemeitHpiM cropam, KOTOpbI€ BBITEKAIOT W3 OpadyHbIX OTHOIICHHM
CYNIPYTOB, OTHOCST Pa3BOJ, pasliell UMYIIECTBa, MpU3HaHUE Opaka (HUKTHUBHBIM,
CIIOpPHI B COOTBETCTBHHM C OpayHBIMH KOHTPAaKTaMHU U ApPyTHe OpayHO-CeMEHHbBIC
CIIOPBL.

K cemeitHbIM ciopaMm, KOTOpbIE BO3HHKAKOT B MPOLECCE B3aUMOOTHOIIEHUN
ponutenss U peOEHKa, OTHOCST CIOPBI, CBA3aHHBIE C BBHIIUIATONW aAJIMMEHTOB,
npoOJIeMbl, CBSI3aHHBIE C JIMIICHUEM TIpaB POJUTENICH BOCIUTHIBATH PEOCHKA,
CIIOpBI IO TTOBOJIy YCTAHOBJICHHSI OTLOBCTBA WJIM MAaTEPUHCTBA, CIy4au, KOTOPHIE
CBSI3aHbl C OCIApMBAHUEM OTLIOBCTBA WJIA MATEPUHCTBA, CIOPBI, CBSI3aHHBIE C
oTroOpaHueM peOeHKa OT OTIa M Marepu O0e3 JIMIICHHS MOCJIeAHUX MpaB Ha
peOeHKa, CHOpbl, CBSI3aHHBIE C OMNPENEICHUEM YYaCTHUKOB, KOTOpbIE OyAyT
NPUHUMATh y4acThe B BOCHUTAHUU peOCHKAa, BOCCTAHOBJICHUE MPAB POAUTENEH U
MPOLIECC YCHIHOBJIEHUS WU YAOUYECPEHUS.

K apyrum rpaxaaHCKuM cIiOpaM OTHOCSAT CIIOpPbI, CBS3aHHBIE C
ompejieieHrueM OOIIeHus ¢ peOeHKoM O0alyimiek ¢ JeAylmieK W B3bICKAHHE
AJTMMEHTOB C HUX U C BHYKOB, OpaTheB U CECTep.

CemeliHble CHIOpBI PEIIAIOTCA B 3aBUCHMOCTH OT cllydasl MO-pasHOMY U
BCerja TpeOyIoT y4acTus IOPUIMYECKOTO KOHCYJIBTAHTA.

[IponenanHblil aHAIU3 MTO3BOJISET IPUNTH K CIEAYIOLINM BBIBOJAM.

Bo-niepBbiX, myOquYHBIM UHTEPEC TOCYAApCTBA, 3aKIIOYAIONIUNACS B OXPaHEe
CEMbHM, MATEpUHCTBA M JETCTBA, OCHOBaH Ha KoHctutynmuu P® wu 3akpensieH
IIOCPEJICTBOM YCTAHOBJIEHUSI MMIIEPATUBHBIX HOPM, OIPEICISAIOIINX YCIOBUS U
MOPSA0K BOSHUKHOBEHUS U MPEKPAIICHUS OpauyHbIX TPAaBOOTHOILICHUIA.

Ha cerogusmHuii 1eHh OOBEKTOM TOCYJAPCTBEHHOTO PETYJIUPOBaHUS B
cdepe OpayHOTO TMpaBa CIEAYET CUNTATh HE CEMBIO KaK COIMAIbHBIA MHCTUTYT, a
npaBa rpaxkjaaHuHa B cepe peain3alui CEeMEHHBIX MPaB.

Bo-BTOpBIX, B 3aKOHOJIATEILCTBE OTCYTCTBYET YETKO CHOPMYyIHPOBAHHOE

IMOHATHUC «PACTOPIKCHUC 6pa1<a», BCs CYyTb HOPMATUBHOI'O YCTAHOBJICHHUA CBOJHUTCA
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K ONpENeIeHUI0 MpoleAypsl pazBoaa. Takum oOpa3oM, BHIOOpP roCynapCTBEHHOMN
BJIACTHI0O KOHKPETHOTO MEXaHW3Ma pacTOpKeHHUs Opaka MpeacTaBisieT coOou
croco0 peanuzaluy MyoJIMYHBIX HHTEPECOB B Cyry00 4acTHOM cdepe.

B-Tpetbux, 0e30CHOBaTENbHOE YCIOXKHEHHE TPOIEAypbl pa3BoAa He
MPUBEACT K JOCTHKCHHUIO MOCTABICHHBIX TOCYJAPCTBOM IIEJICH TO COXPAHCHHIO
CEMbH, BCIIEJICTBUE YET0 HUCKIIOYAETCS HMIIEPATHUBHOE PETYJIUPOBAHUE BIIACTHIO
BCET0 00BheMa CEMEIHO-OpavyHbIX OTHOIICHWA U Pa3BoOjia B TOM YHUCIIE.

Peanuzanus npas rpaxaaH Ha Co3JaHUe CEMbU WJIM NpEKpalleHne OpayHoro
CO03a OCYUIECTBIIAETCS CBOOOIHO. be3 crnennanbHOro oOpaileHus: K Tocy1apcTBy,
OHO, KaK TPaBUJIO, HE BMEMIMBACTCSA B cepy JUUHBIX OTHOMIEHUU. VICKIroueHMe
MOTYT CTaTh CUTYyallud, NMPU KOTOPBIX I'pyOO HAPYIIAIOTCS HWHTEPEChl peOCHKA.
Y4uThIBas CTpaTeTHYECKUE MHTEPECHl TOCYAapCTBa B 00JACTH CEMEHHOTO TpaBa,
noJjiaraem, 4to CyJeOHBII MOPSIIOK PaCTOP>KEHUSI OPaKOB JI0JKEH OBITh COXPAHEH,
OJIHAKO, C TIO3UIIMU YaCTHOTO MHTEpeca, poleypa J0JKHa ObITh YIPOIICHA.

[Mpuammn  10OpPOBOJIBHOCTH  3aKIIOUEHHUST OpayHOTO CO03a  JIOJDKEH
MOPOXKIATh U IOOPOBOJIBHOCTH pacTopeHus Opaka. B ocHoBe, Kak mepBoro, Tak u
BTOPOTO MPOIIECCOB JIEKUT BOJICU3BSIBIIEHNE KOHKPETHBIX Jto/iel. B ropunnueckom
CMBICJIE TaKas Mo3uius Obluia peanusoBaHa B ctaTbe 16 CemeitHoro Koaekca PO,
COTJIaCHO KOTOpOHW Opak MOMKET ObITh MPEKpAIlleH MYyTeM €ro PacTOPKEHHS IO
3asBJICHUIO OJTHOTO HJIM OOOMX CYIIPYTOB.

Kak yxe oTmewanoch, mpu pacCMOTPEHUHU e O PaCTOpKEHWUU Opaka u
COIYTCTBYIOIIIUX WM CIIOPOB TpeOyeTcs MpHUBJICUYCHHE OOJBIIOTO 0o0bhema
JICHCTBYIOIIETO 3aKOHO/IATEIbCTBA, pexIe BCETO, IPa)x1aHCKOTO
MPOIIECCYATBHOTO, CEMEHHOTO0, TPAKIAHCKOTO, PA3TUYHBIX (eJIepaIbHBIX 3aKOHOB,
PETYIUPYIOIINX, B YACTHOCTH, UCTIOJITHCHHUE CYICOHBIX PEIICHUH.

[Ipy 3TOM HOPMBI MaTEpHUALHOTO 3aKOHOJATEIBCTBA PA3BUBAIOTCA M
OOHOBISITOTCST  OOJiee  aKTHBHO, OMEpeXass  Pa3BUTHE  MPOIECCYaTbHOTO
3aKOHO/IaTeIhCTBA, 9TO co3zaer oTIpe/IeIICHHBIC TPYJIHOCTH B

MIPaBONPUMEHUTEIBHON MPAKTUKE.
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DTO OKa3bIBaeT BIMSHHUE Ha YpOBEHb 3((PEKTUBHOCTU CYAEOHOW 3aLIUTHI
CyOBEKTHBHBIX MPaB, KOTOPBIM 3aBUCUT OT COTJIACOBAHHOCTH HOPMATHBHBIX aKTOB
pa3HBIX OTpaciie 3aKOHOAATENbCTBA. W3JI0KEHHOE IO3BOJIAET YTBEPKIAATh O
Ha3peBIIeH HEOOXOIUMOCTH BHECCHHS M3MEHEHUI KaK B TEOPETUYECKHE OCHOBBI
rpakJIaHCKOTO TMPOILECCYaIbHOro0 IpaBa, TaK M M3MEHEHUS B Tpa)xJIaHCKOE
npolieccyanbHOE 3aKOHOAATENbCTBO, BIUSIONIETO Ha O0JACTh CEMEHHO-OpayHbIX
OTHOUIEHHI.

AHanu3 mpoueAyphl pacTOp>KeHUs Opaka BBISIBHJI MHOTOYHCIICHHBIC
npolieccyaibHble OCOOCHHOCTH PACCMOTPEHHUsS JAHHOM KaTeropuu JAell, KOTOpbie
HY>XIAI0TCSI B BBIJICJICHUU U 3aKOHOJATEJIbHOM 3aKPEIUICHUM B BHJE OTIEJIbHOU
camocrositenbHOM rnaBbl [TIK P® «IIpou3BojcTBO MO [€maM O pacTOp:KEHUU
Opaka M CBSI3aHHBIX C HUM CIIOPOB», TJI€ JOJDKHBI TMOJYYUTh 3aKpEIUICHUE:
MOPSAOK TOJauu 3asiBJICHHUS O PacCTOPKEHUU Opaka; 00s3aTeNbHBIN J10CYACOHBIM
MOPSIJIOK PACCMOTPEHUSI CHOPOB; OCOOCHHOCTU MOJATOTOBKH JIeN K CyAcOHOMY
pa3OUpaTenbCTBy; MOPSJOK  PACCMOTPEHHMST W pa3pelieHus — 3asBICHHBIX
TpeOOBaHMI O pacTOp>keHUH Opaka M CBA3AHHBIX C HUM CIIOPOB; YINPOIIECHHBIN
MOPSIIOK PACTOpXKEHUs Opaka TNpH HAJIUMYUM HECOBEPIICHHOJETHUX JEeTeH U
COTJIALICHUSI POAMTENEH MO BOMpocaM HUX JaJbHEHIIEro MpPOXKUBAHUS U
coJiepKaHMs; 0COOCHHOCTH CYJIeOHOTO PEIICHUS.

B kadecTtBe Mephl DIKOHOMHUYECKOTO XapakTepa, HalpaBJICHHOW Ha
YMEHBIIIEHUE KOJUYECTBA PAa3BOJOB, KaK HaM MPEACTABIACTCS, MOXKET SBISATHCA
YBEJIMYECHHE TOCYIaPCTBEHHOM MOIUIMHBI 10 JIeJlaM O pacTOp>KeHUU Opaka.

B »T0ii CBA3M, sBIsETCA 11€1€CO00pa3HbIM BHECEHUWE M3MEHEHUW B TJIABY
25.3 uvactu Bropoi HK P® B wactu yBenumyeHus pasmepa rocyAaapCTBEHHOU
NOIIMHBI, B3UMAaeMON 3a TOCYJAapCTBEHHYIO PETHCTPALlUI0 PAacTOp:KEeHHs Opaka,
BKJIIOYas BbIJa4y CBUJIETEILCTB MPU B3AMMHOM COTJIACUHU CYNPYTOB, HE UMEIOIINX
OOIMX HECOBEPIICHHOJETHUX JETeH, a TakKe NpHU pPACTOPKEHUH Opaka B
cynednom nopsiake g0 1000 pyGrelt ¢ Kaxa0ro U3 Cynpyros.

[IpennoxeHHbI KOMIUIEKC MEp MO COBEPILICHCTBOBAHUIO MIPOLIEAYPHI

pacTopxkeHusi Opaka, MO3BOJUT, Ha HAIl B3I, C OJHOM CTOPOHBI, emie Oojiee
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3 (PEKTUBHO 3aIIUTHTh MpaBa CYNPYroB W JETCH NPU PACTOPKCHUU Opaka,
clenarh Cyne0Hyro mporeaypy oosnee 3pGHEeKTUBHON ¢ TOUKH 3PEHUS BO3MOXKHOTO
NPUMUPCHUST CYNPYrOB M COXPAaHCHHWS CEMbH, B KakOW-TO Mepe Oyrer
CTII0COOCTBOBATh YMEHBIICHUIO KOJUYECTBA PA3BOJIOB, M B TO e BPEMs O3BOJIUT

3HAYUTENBHO CHU3UTh HArPY3Ky Ha CyJIEMCKHUM anmnapar.
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