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KoBTyH KOpnii AHaTo/beBNY,

[OLEHT Kaeapbl rpaXkaaHCKoro rnpasa v npotecca KOpnanyecknii UHCTUTYT
HNY «benl'Y»,

K.t0.H., goueHT; (benropog, Poccus)

[NepeBep3eBa [JnaHa EBreHbeBHa,

FOpuanyeckunin tHCTUTYT HAY «BenllY»,

CTyfeHTKa; (benropog Poccus)

MPOBJ/IEMHbIE ACTIEKTbI OTBOJA CY bW
B rPAXXIJAHCKOM IMNMPOLECCE

AHHOTaums: B cTaTbe aHanM3MpyeTcs TeKyLee COCTOSHME UHCTUTYTa OT-
Bofa (caMooTBOAR), CyAbW NPV OTNPaBNEHMN NPABOCYANS NO rPaXKAaHCKUM [efiam
B Cy/Jax 00LLeR ropucanKumum. PaccmaTpuBatoTca Hanbosee HYacTo BCTpeyaroLLmecs
Ha NpaKTUKe CUTyauun 3asBIEHHbIX OTBOJOB, W BapWaHTbl UX PELLEHUS CYAOM.
O60CHOBbLIBAETCA BaXXHOCTb 3aKOHOLATE/IbHOrO 3aKpernjieHns npoLeccyanbHOro
nopsiAKa NPOBEPKM, a TaKkXKe [J0Ka3blBaHWA OCHOBaHWUIA N MOTMBMPOBAHHOCTU 3asiB-
NeHns 06 oTBOfE.

KntoyeBble cnosa: cya, 0TBOA, CaMOOTBO/, CyA 06LLeit topucanKLmm, bec-
MPUCTPaCcTHOCTD .

Mpo6nema 06BLEKTUBHOCTU N BECNPUCTPACTHOCTY Yy4YacTus Cyabh, Npu pac-
CMOTPEHUM FPaXKAaHCKNX CrOPOB B CyAax OO6LLEN HPUCANKLAM Ha CErOAHSLIHWIA
AeHb SIBNAETCA OfHOM aKTyaNbHbIX B rpaXkAaHCKOM npoueccyansHom npase. Co-
BPEMEHHOMY rpaXKAaHCKOMY Mpoueccy TpebyeTcs AeiCTBEHHbI MexaHU3M 06ec-
MeyeHns 6ecnpuCcTpacTHOro yyacTus cyaa B OTNPaBNEHUM NPaBOCYANS MO rpax-
AAHCKMM [ienam B Cyax 06LLER pucanKLmm.

Cypapba Bcerfa A0/MKeH 6blTb 06BLEKTMBHBLIM M GECNPUCTPACTHLIM MpK pac-
CMOTPEHMM N pa3peLLEHNN TPaXAAHCKMX AeN, He 3aBUCETb OT Ybero 6bl TO HU Obl-
N0 MHEHMSI N HE UMETb HUKAKOM 3aMHTEPecoBaHHOCTY B aene. Ho B cuny onpeae-
NEHHbIX YXXMN3HEHHbIX 0BCTOATENLCTB Cy/bsi HE BCErga MOXeT ObITb 6ecnpucTpa-
CTEH, N He UMEeTb MHTepeca B ONpeAeneHHOM KOHKPETHOM pa3peLLeHnn paccMaT-
PUBaeMOro MM NpPaBOBOro crnopa. s coxpaHeHWs 0OBLEKTMBHOCTM U Gecnpu-
CTPaCTHOCTU CyfbW pa3paboTaH MpoLeccyanbHbIi MHCTUTYT 0TBOAA (CaMOOTBOLA)
cyaen. Yo xe 13 cebsi npecTaBnseT MHCTUTYT 0TBOAA? Ham BuanTCs 060CHO-
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BaHHO no3uuma Konnakosa P.B., KOTOpbIi Mo 0TBOAOM MNpefsiaraeT cumtarb UC-
KNHOUYUTENbHYKO OpraHu3aLMOoHHO-NPaBOBYD MEPY TpaXkAaHCKOro npoleccyasib-
HOro npasa, 06ecneymBatoLLy0 06bEKTUBHOCTL U 6ECMPUCTPACTHOCTb CYyAbW, CeK-
peTapa CyfebHOro 3acefaHus, aKcnepra, cneyuanncTa, npokKypopa, nepesojumka
Npun OTNpaBIeHUn NPaBoCyAns No rpaxaaHCK1UM Jenam B cyaax o6LLUel HpUCanK-
LN NOCPELCTBOM OTCTPaHEHUA U 3aMeHbl 3TUX NuLy, B onpefeneHHbiX MK PO
nopsagke u cnyyasx|[2, c. 9-10].

3asBneHns 06 0TBOAE Cyfeil B paMKax MpPou3BOACTB MO pa3/INyHbIM KaTero-
pUAM [1eNn NoJakoTCA A0CTaTOYHO 4acTo. Tak, Mo AaHHbIM 0006LeHMS CyaebHOW
NPakTUKN TbIHABIHCKUM pPaioHHLIM Cy0M AMYPCKOW 061acTu B nepunog ¢ 1 sH-
Bapsi 2016 roga no 1 uiona 2017 roga B cygax o6Luen ropucamkumm Poccum pac-
CMOTpeHO 22096 0TBOAOB M CaMOOTBO/OB CyAel, YA0BNeTBOPeHO 4283 13 HUX[3].

Cratba 16 rpakJaHCKoro npoueccyaibHOro Kofekca COAepXXUT MnepeyeHb
OCHOBaHWI, MPU HIMYMKN KOTOPbIX MOXET ObITb 3asiB/IEH OTBOJ CyAbe WU UM pe-
anm3oBaH camooTBod. OAHaKo NyHKT 3 YyacTu 1 cTatbh 16 yKasbiBaeT, YTO OTBOJ,
CY[bM MOXeT ObITb OCYLLUECTB/IEH U NPU Ha/IMYNN NHBIX 0OCTOATENLCTB, Bbl3blBa-
tOLLIMX COMHeHMe B ero 06beKTMBHOCTM U GECNPUCTPACTHOCTU. TO eCTb CcTathd 16
MK P® cofep>X1T He ncYepnbIBarOLLMIA NepeveHb OCHOBaHWIA ANs OTBOAA CyAbW
B paMKax rpakaaHckoro npouecca.

He Hawna ata npo6iema 1 paspeLleHnsx B noctaHoBneHUax MNneHyma Bep-
XO0BHOro cyfa Poccuiickor degepaunn, KOTOpbIiA onpeaenns Obl, YTO KOHKPETHO
3aKoHo4aTeNb nojpasyMeBaeT Nof WMHbIMA OCHOBaHUAMW ANna oTBofa. B cBAsuM ¢
3TUM Ha NPaKT1Ke BONpoc 06 0TBOAE CyAbM OyAeT pelatbca Ha YCMOTPEHME Cya.
UTO )Xe Ha NpakTNKe MOXXET OTHOCUTCA K MHbIM OCHOBaHUAM A/19 0TBOJA Cy[bU B
rpaykJaHCKoM npotiecce?

B cynebHO npakTuKe HepeaKMMM ABNSAKOTCA C/lyvyaun, Korfga CTOPOHbI B
paMKax rpaxaHCKoro rnpotecca 3asaBfftoT abCypaHble AN He CYLLECTBYIOLLME B
[EACTBMTENIbHOCTM OCHOBaHWA A4/ 0TBofa cyfbW. Tak, B 2017 rofy npefcTaBu-
Tenb uctyos LU. 3asBnsna 25 0TBOAOB CyAbAM JIEHWHCKOrO parioHHOro cypga r.
HwxHero Taruna, npmBoAs B 060CHOBaHWeE 3TOr0 pas/iMyHble HETUMNYHbIE OCHO-
BaHWSA - HENIErMTUMHOCTb, MO €e MHEHUIO, CyaebHON BnacTu B Poccuiickon depe-
pauun, He3akoHHOe HageneHne cyei nonHomounamu MNpesngeHTom Poccun ¢ fe-
Kabpsa 1993 rofa, HenpeabsBieHWe Cyabeil AOKYMEHTOB, NMOATBEPXAAIOLMNX €ro
rpaXkAaHCTBO, a TakXKe JOKYMEHTOB O CMEHe COBETCKOI0O rpaXkaaHCcTBa Ha POCCUiA-
CKOe, JOBEPEHHOCTb Ha MpaBO BbIHECEHMS PeLLEHNIA OT UMeHn Poccuiickoin defe-
paummn[3]. He ficHO, YeM PYyKOBOACTBOBa/IaCb MpeACTaBUTE/lb UCTLA - YKeNaHWeMm
MCKYCCTBEHHO 3aTAHYTb CPOKWM rPaXkAaHCKOro npotecca nnMbo apyruMm MoTvBa-
MW, HO B JJ@HHOM KOHKPETHOM C/flydae Af1d CyfbW He MpefcTaBnsano TpyaHOCTei
paspeLLmnTb BOMpoc 06 0TBOAE - 06 EKTUBHbLIX UHBIX OCHOBAHWUA B COOTBETCTBUM C
MYHKTOM 3 yacth 1 cTtatbn 16 MK P® cuntath cyabto HebecnpucTpacHbIM npu
paspeLleHnn rpaXkaaHCKoro fgena He 6b110, cnefoBaTe/lbHO 3asB/1eHNs 06 0TBOAe
CY[bW OTK/TIOHANNCS.

BcTpeyaloTca M MHble HagyMaHHble CTOPOHaMM TPaXkAaHCKOro npotecca
OCHOBaHWA ANa 0TBOAA CYAbW, K YMC/Y KOTOPbIX MOXXHO OTHECTW C/efytoLmne Ka-
3YCHble CUTyaLun - CNIOHCUPOBaHWE CyAbAMW YOUINCTB XXUBOTHbIX; OTMNpaB/eHne
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npaBocyans BO Bpems paboTbl Mainsepa B.M. B AO/MKHOCTM rNaBbl pecny6/mKu
Komu; »xenaHue CTOPOHbI BbI3BaTb CY/Abt0 A1 fayu MOKa3aHWil B Ka4ecTBe CBUAe-
Tensd[3]. CneposatefnibHO, 0O/bLUYHO A0 OCHOBaHMIA ANsi OTBOAA, 3asBSEMbIX
yYaCTHUKaMM TPaXKAaHCKOro npoLecca, COCTaBNAKT HECYLLECTBYHOLME MPUUNHDI
COMHEHWIA B 06 EKTUBHOCTU CYZEeN, YEM N OOBACHSAETCA HU3KMIA NPOLEHT Y0B/e-
TBOPEHUA NOLOOHbIX 3a5B/IEHWIA.

OpfHako NOMWMO BbILLENepeyvnCneHHbIX KasyCHbIX, eAUHUYHbIX MPUBOAK-
MbIX CTOPOHaMW OCHOBaHMWIn ANs O0TBOAA CyAbW, CyfebHas npakTKa COLePXMUT u
Takue MOTUBMUPOBKM AN5 0TBOAA CY/bW B rpaXkAaHCKOM npoLiecce, KOTOpbIe He fAB-
NATCA YHUKIbHBIMU 1 BCTPEYakoTCA CpaBHUTEILHO YacTo. Hanpumep, y CTOPOH
BO3HMKaET BONPOC 06 0TBOAE CyAbW, eC/IM OH pacCMaTpuBaeT HOBOe rpaXkaaHCKoe
[eNo Mexay TeMu >Xe UCTLOM U OTBETYMKOM, MeXAY KOTOPbIMW UM paHee 6bin
paccMOTPeEH Apyrov npaBoBoii criop. CyaebHas npakTnkKa UAeT no nyTu OTK/IOHe-
HUA 3a89BNeHNIA 06 0TBO/E CyAbW B NOLOOHbLIX CUTYaLMSIX.

Tak, B paMKax anenigsynmoHHon Xanobbl uctey, K.B.M. ccbinanca Ha ToT
(hakT, YTO Cyaps, NMPUHMMABLUMIA peLLeHKe MO ero rpakaaHcKomy feny B nepsoi
MHCTaHLMW, OCYLLECTBWM 3TO He3aKOHHO, TaK Kak paHee 3TUM Xe Cyfbei 6bino
paccMOTPEHO U paspeLleHo ApYyroe rpaXkaaHCKoe Aeno Mexay TeMU XKe UCTLIOM U
oTBeTuMKoM. OfHako VIBaHOBCKMIA 06M1acTHOM Cyf, BbIHOCA onpegeneHne ot 1
mapTa 2013 roga no AaHHON anennAauMoHHON Xanobe, ykasan, YTto A0BOJ OTBET-
YMKa OTHOCUTENbHO HE3aKOHHOCTU BbIHECEHUS PELLEHNA Cyabeil NepBOi UHCTaH-
LN N0 NPUYNHE PACCMOTPEHUA UM MHOIO FpadKAaHCKOro Aefia Mexay TeMn Xe
NCTLOM W OTBETYMKOM HECOCTOATe/IeH, TaK KaK OTCYTCTBOBa/IN OCHOBaHWNA A/1a OT-
BOJla CyabW, NpeayCcMOTPeHHbIe cTaTbel 16 MK PO[5].

[laHHOe peLLeHne anensISUMOHHOM MHCTaHL MKW NpeacTaBnseTcsd 060CHOBaH-
HbIM MO NPUYMHE TOro, UTO CY/bs, paccMaTpmuBasa Apyroe rpaxaaHcKoe Aeno gaxe
MeXay TEMU >Ke UCTLOM N OTBETYMKOM, HE MMEET Kakoro-nmbo 3apaHee copmu-
POBaHHOI0 MHEHUSA 1 YOeXAeHUs NO AaHHOMY [eny, Tak Kak OHO, Hanbonee Bepo-
ATHO, UMeEeT NHOI NpeAMeT 1 0CHOBaHWe cnopa. CnefoBaTenbHO, HeMb3s FOBOPUTH
0 Ha/IMYMKM NMPU 3TOM UHBLIX 06CTOSATENILCTB, KOTOPbIE MOTYT CBUAETENLCTBOBATL O
3aMHTEPecoBaHHOCTU CyAbM B UCXOAE IPpadKAaHCKOro fena.

®.H. barayTaAnHOBbLIM paccmMaTpMBa/ioCh TaKoe MHOE, HE NPeayCMOTPEHHOe
nonoxeHmamn ctatbn 16 MK P®, ocHoBaHMe ANnA OTBOAA Cy/AbW, Ha KOTOpOe
CCbINAOTCA CTOPOHbI, 3aABMAA OTBOAbI, KaK MPOJecCMOHalbHast HEKOMMETEHT-
HOCTb cyabn. Cyaba KOHCTUTYLMOHHOIO cyaa Pecny6imky TatapcTaH OTMeYaer,
YTO COBepLUEHME Cyabeil OLUIMOKM NpPU PacCMOTPEHUN U paspeLleHnn Aenl MOXET
CTaTb MPUYNHON COMHEHWIA B €r0 KOMMETEHTHOCTW TO/IbKO NOC/e TOro, Kak byaer
BbIHECEHO MHOE, MPOTMBOMO/IOXKHOE PeLLeHKe Mo TOMY XXe NpasoBoMy cropy [1, c.
95]. Kpome Toro, cyzbs, KOTOPOMY 3aBAANCSA OTBOA, NOATBEPXKAA CBOM 3HAHUS
cayeil KBa/IM(MKALMOHHOIO 3K3aMeHa Ha [0/DKHOCTb CyAbW, U3 4Yero crepyer,
YTO COMHEHMSA B €ro KOMMETEHTHOCTM MOTYT ObITb BbI3BaHbl TO/IbKO CEPbe3HbIMMU,
HeoJHOKPaTHO NOBTOPAKOLWMMNCA ANM304amMKn, NOATBEPXKAAOLMMN Y HEro oTCcyT-
CTBME HeoOXOAMMbIX 3HaHWA. Takum obpasom, ®.H. barayTAMHOB OTHOCUT He-
KOMMETEHTHOCTb Cy/AbW HE K OCHOBaHMAM [/1 ero 0TBoAa Mo KOHKPETHOMY Jeny,
a OCHOBaHMEM [/151 NPEKpaLLeHns ero nonHomoumnii [1, c. 95]. AaHHy0 TOUKY 3pe-
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HUA CUMTAEM COCTOSTENIbHOW, TaK KakK ec/in 3asBNseTcA OTBOA CyfbW B pamMKax
NPOW3BOACTBA NO KOHKPETHOMY [eny, 3T0 He MeLLaeT eMy OCYLLECTBMATL NpaBo-
CyAme No UHbIM fenam 1 AonycKaTb Nofo6HbIe OWMOKK, ECNN XKe BO3HMKAeT BO-
MPOC O HEKOMMNETEHTHOCTU CyAbW W MpeKpaLleHnn ero noHOMOYNA, TO CyAbs
NpeKpaLLaeT pacCMOTPEHME U pa3peLLIeHe NMPaBOBLIX CMOPOB.

B cynebHOM npakTyKe BCTPeYaroTCa U Takue OCHOBaHWSA, NPMBOAMMbIE CTO-
pOHamW 418 0TBOAA CYAbW B rpak[aHCKOM MpoLecce, KOTOpble B O60/MbLUIMHCTBE
CNy4yaeB No/sy4yaroT YyA0B/ETBOpPEHME. Tak, ecin B paMKax rpaXkAaHCKoro cyfo-
NPOW3BOACTBa CTAHOBUTCA U3BECTHO, YTO UCTEL, UK OTBETUYUK NO AeNy ABNAKTCA
CMY>XaLMMK TOrO XXe Cyfa, YTO M Cyfbs, pacCMaTpuBatOLMIA aHHbIA NPaBOBOWA
crnop, TO 3asB/ISIeTCA OTBOJ, BCEMY COCTaBY Cyjaeil gaHHOro cypa. Tak, CtaBpo-
NOMbCKUIA KpaeBow cyf, BbiHOCA 25 utona 2018 roga onpegeneHne no rpaxaaH-
CKOMY feny, YyCTaHOBWA, YTO MUCTeL, NOo Aeny ABNSAeTCA cekpeTapem cyAebHoro 3a-
cefaHna CTaBpOmnosib,CKOro Kpaesoro cyaa[6]. Janee cyn ycmoTpes, 4To B C/lo-
YXMBLLENCA CUTYaUMU MUMEKOTCS UHbIE OCHOBAaHWSA, MPeLyCMOTPEHHbIE MYHKTOM 3
yactn 1 ctatbk 16 MK P®, and oteoAa A4aHHOrO Cybu U, CNefoBaTteibHO, BCEro
cypebHoro coctasa gaHHoro cyga. Cya NpuHan pelleHve nepefats Aeno B Bep-
XOBHbIV Cy[, AN151 YCTAHOB/IEHWUSA MHOTO Cyfa, KOTOpbIA OYAeT YrNoSHOMOYEH pas-
PeLnTb AaHHOe rpavkAaHCKoe [eno.

MofobHas npakTuka umeetcd U B BepxosHom Cyge. Mpu BbIHECEHMM Onpe-
aeneHna 1 anpens 2003 rofa cya ykKasas, 4Tto NOCKO/IbKY UCTeL, Mo rpaykaaHCKOMY
aeny ABnancsa cyabed YMTtmHCKoro o6nacTHOro cyaa, 70 AaHHbIN NpaBoOBOA Criop
He MOr ObITb PaCCMOTPEH W pa3peLLeH B pamMmKaxX KacCalMOHHOro 06>kanoBaHUsa no
rpakaaHcKomy Aeny Ha pelueHue LleHTpanbHOro parioHHOro cyaa r. YuTbl yka-
3aHHbIM 061aCTHbLIM CYZIOM, CNefoBaTeNbHO, AaHHOe rpaXKAaHCKoe [Aeno A0/MKHO
ObITb MepefaHo Ha KaccauMOHHOe pacCMOTpPeHWE B CY[ APYroro cyobekTa, YTo U
ObII0 peasiM3oBaHO onpegeneHnem BepxoBHOro cyfa - rpaxgaHckoe fAeno no
[AaHHOMY MCKY MnepefiaHo Ha KacCauMOHHOe pacCMOTpeHue Cye6HOoN Konnernm no
rpakgaHckum aenam MIpKyTckoro obnactHoro cyaaf4].

[aHHble pelleHns cyfoB cUMTaeM 060CHOBaHHbLIMU, MOCKO/bKY Y CTOPOHbI
Mo rpaxaaHCKoMy fefny - UCTLA WM OTBETUMKA, KOTOPbIA ABMSETCA CNYXXaLUM
cyja, CyAps KOToporo 6yfeT ynoiHOMOYeH paccMaTpuBaTh YKa3aHHbIN NpaBoBOiA
CMnop, C AaHHbIM CyAbeil UMEHOTCA CNOXUBLLMECS CNY)XKeOHble OTHOLLEHUS, KOTO-
pble MOTYT CKa3aTbCA Ha 0O6bEKTUBHOCTM M BECNPUCTPACTHOCTY CyAbW NpKU paspe-
LLIEHWW TPaXKAAHCKOr0 fena.

Pe3tomMupys BblILLIe N3N0XKEHHOE OTMETUM B CBOEM TEKYLLEM COCTOAHUN UH-
CTUTYT 0TBO/a (CaMOOTBO/AA), CYLLECTBYHLLNIA B FPaXKAaHCKOM NpPoLEecce, He Bbl-
MOSHAET BO3/IOXKEHHbIX Ha Hero oyHKUMIA B MOSHOM 06beMe. Ha Halw B3rnag, B
NepByl0 OYepedb 3TO SBNAETCA HEAOCTAaTKOM HOPMOTBOPYECKOW [AesATe/IbHOCTM.
[Mpexkae Bcero Npo6seMHbIM HaM BUAMUTCSA OTCYTCTBME 3aKPErnIEHHOro npoueccy-
a/IbHOrO MopsiaKa NPoBePKM, a TakXke [0Ka3blBaHWS OCHOBaHWI U MOTUBMPOBaH-
HOCTW 3asBneHns 06 oTBoAe. Kpome Toro, cumTtaem LenecoobpasHbiM YTOUHUTL
nonoxeHus cratbn 16 MK P® koTopasd onpefenseT HeMcHeprnbiBatoLWmMi nepe-
YeHb OCHOBaHWI, KOTOPble MOTYT MOCNYXXWUTb NOBOAAMM K OTBOAY (CamMOOTBOAY)
CyZbW NyTeM JOMNOSHEHUA JaHHOr0 nepeyHs. [lymaetcs, 4To BHECEHNeE BblLLEe YKa-
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3aHHbIX M3MEHEeHWIA YNPOCTAT Ha MPakTUKe pelleHne Bonpoca 06 0TBOAe Cyabw
MpY BO3HMKHOBEHMW Hamnbosiee 4acTo BCTPeYatoLmMxXCs CUTyaumia, onpeaensT npo-
LlecCya/lbHbI NOPALOK NPOBEPKW, OTBOAOB UTO CAeNaeT MHCTUTYT OTBOAa 6onee
CTabuNbHLIM 1 eAMHO06PAa3HbIM.
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3YEMbIX B YHEBHOM MNPOLECCE

NS coBpeMeHHoii Poccui Bonpockl 06ecneveHnst rocy1apcTBeHHOI 1 06-
LLIECTBEHHOM 6e30MacHOCTY NMPMOBPETAOT 0COBYH 3HAUMMOCTL Ha POHE 060CTpe-
HUS MeXyHapoHOI BOEHHO-TMONIUTUYECKOIN 0GCTAHOBKMW, YCUNEHUS U YCNOXKHE-


http://tindinskiy.amr.sudrf.ru/modules.php?name=press_dep&op=1&did=442
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=283
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&ts=3163656420670970790
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=SOSK&n=74152%2306

