HAIlMOHAJILHOCTH, S3bIKA, MPOMCXOKICHUS, UMYIIECTBEHHOTO W JOKHOCTHOTO
MOJIOXKEHHUS, MECTA KUTEJIBCTBA, OTHOIIEHUS K PENTUTHAN, YOSKICHUH, MPUHAIIIEHK-
HOCTH K OOIIECTBEHHBIM OOBECIMHECHUSIM, & TAKXKE JPYrUX OOCTOSTENbCTB. 3anpe-
1aroTces J00bie POPMBI OrpaHUYEHUS TPaB rPaXkaaH MO MPU3HAKaM COIUATbHOM,
PacoBO, HAIMOHAIBLHOM, A3BIKOBOM WJIN PEIUTHO3HON TPUHAMICKHOCTI,

- IPUHLUI TapaHTHPOBAHHOCTH (BBIPAKAIOLIMICS B COBOKYITHOCTH YCIO-
BHIA, CPEACTB U (PAKTOPOB, MO3UTHBHO BIIMSIOIIMX HA 3ALIUTY MPaB U CBOOOH ye-
JIOBEKA),

- NPUHLMI 3AMUIIACMOCTH (ITPOSBISIOIUIACA B CyAeOHOM, aIMUHUCTpa-
TUBHOM MOPSAKE, MOCPEACTBOM CAMO3aLIHUTHI) A JP.

VYKa3aHHBIE TPUHLMIBI COCTABISIOT HOPMATHBHYIO MEPBOOCHOBY KOHIICTI-
MY MPABO3ALIMTHON ACATENLHOCTA M CaMU 3AIIUIIAOTCS TOCYIaPCTBEHHBIM MPH-
HYKICHAEM .

Taxum oOpazom, B KoHcTuTyun Poccun Hanum CBOE€ OTPaKEHUE HEKOTO-
pbIE TMOEpaNbHBIE UAEU, HO JIMOEPATbHOEC TOHUMAHUE CBOOOJBI HE MOXKET OBITh
VCTUHOW B MOCJEIHEH MHCTAaHIIMKA. Beb B TAKOM Cy4yae Mbl CTAJIKMBAEMCS C «T1a-
panokcom cBoboaey K. Tommepa. «OrpaHMd4eHHOCTE» CBOOOIBI XOPOLIO OTpaka-
€TCS M3BECTHOM M MCHOJIb3YEeMOM B BOCHUTATENBHBIX LENAX (pa3oit: «CBoboaa
OJIHOTO YEJIOBEKA Pa3MaxXMBaTh KYJIAKOM KOHYAETCS TaM, IJI€ HAYMHACTCS HOC APY-
roro yesnoBekay. Maen nubepain3ma MOTYT HATAIKMBATh HAC HA MMOMCK UCTUHHOTO
NOHUMAHHUsI CBOOOIBI, HO HE SIBJISIFOTCS «yKa3aTenemM» K HEH.

Koconanosa Hatanbs AjlekcaHapoBHA,

CHELHUATUCT MO YUYEOHO-METOAMYECKON PadOTe CENUAIBHOCTH
IOpumnueckoro nactutyra HY «benl ¥V

(benropon)

MOHATHE TMTPABA HA KBAJIM®UIINPOBAHHYIO IOPUNYECKYIO
MOMOIIb

B cootBercrBum co cr. 48 Konctutyuuu Poccuiickoi denepanuu KaxaoMmy
rapaHTUPYETCS MPABO Ha MONYYCHHE KBATM(PUUIMPOBAHHON FOPUAMYECKON MOMO-
mu". JlaHHOE TONOKEHHE B CHITy CBOEH 3HAYMMOCTH TIOJYUMIO CBOE JAbHEN-
11e€ NPOJAOJDKEHUE KaK FOPUAMYECKON MPAKTUKE, TAK U 3aKOHOJATEIILCTBE.

K npumepy, nasas oneHky BiMsHUIO KoHcTuTynuu PO Ha OocCyliecTBiIeHUE
npaBocyaus, BepxoBubiii Cyn PO B n. 17 [ToctanoBnenus [Inenyma ot 31 okTs0-

**Mapxreitv M.B. TIpaBosamuraas ACSTCIPHOCTh MyOTHUHBIX CTPYKTYp B Poccwmiickoit ®eaeparm.
Pocros-na-ony, 2006.

**® Koucrurymms Poccniickoit deaeparii IpHHATa BCCHAPOIHBIM rojocosanrem 12 aexabps 1993 r. (¢
VUCTOM TONPABOK, BHECCHHBIX JakoHamMu P® o mompaekax k Kounctutrynmu PO or 5.02.2014 r. Ne 2-
®K3)// C3 PD. 2014. Ne 9. Cr. 851.
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pa 1995 r. Ne 8 «O HEKOTOPBIX BONpOcax NpuMeHeHus cynamu Konctutyuun Poc-
cuiickoil dexepanuu Mpu OCYIIECTBICHUH TpaBocyaus» oTMeTwil. «[Ipm cyne6-
HOM pa3OMparenbCTBE JOJDKHO CTPOro COOMOAATHCS rapaHTHpoBaHHOE KoHCTH-
Tyuuel (4. 1 ctT. 48) mpaBo KaXXA0ro Ha NOJYYEHUE KBATA(PULIMPOBAHHON FOPUIN-
qecKoit momMomm»™*.

OCHOBHBIE BUJBl FOPUAMYECKOW NOMOIIM, NPEeAocTaBisseMoll B Poccum,
NPEAyCMOTPEHBI ¢T. 6 DenepanbHoro 3akoHa ot 21 HosOps 2011 r. Ne 324-D3 «O
OecrnaTHOW OpUAMYECKOi moMoy B Poccuiickoi @ezwpaunn»zs ‘. [IEPEYCHB KO-
TOPBIX SBJISIETCS OTKPBITBIM. [I0JIOKEHMST YKA3aHHON CTAaTbh MPEAyCMATPUBAKOT
KaK OOIENnpUHATEIE (POPMBI OKa3aHUS FOPUANYECKON MOMOIIM, MPUMEHEHUE KOTO-
PBIX JOCTATOYHO PACIPOCTPAHEHO, B YACTHOCTH YCIYIM aJBOKATOB, TaK WU BO3-
MO>KHOCTh MCITOJIb30BaHMsI HHBIX (HOPM.

IOpuanveckas npupoa KOHCTUTYLIMOHHOTO MPaBa Ha MOJIyYeHHUE KBATH(U-
LMPOBAHHOM IOPUANYECKON NOMOILM B HACTOSIIEE BPEMS MPOAOILKACT OCTABATHCS
TIPE/IMETOM HAy4HBIX HCCITEI0BAHMIT .

B nwmreparype orMewaercs, 4ToO KBaIM(UUUPOBAHHOCTH MOMOIIM MOXKET
OBITh paccMOTpeHa B acnekTe npodeccuonanbHocTH. Kak ormeudaer I'.M. Pe3nuk,
«KBUTH(ULMPOBAHHONW B COOTBETCTBUM C MUPOBOM MPAKTHKOM MOKET CUATATHCS
MOMOILb, OKa3bIBACMas CHEUUATMCTAMU TI0 MPAaBY — KAK MUHUMYM JIMLAMH, UME-
IOIIAMH FOPUIMYECKOE 00pa3oBaHue, TPHU 0053aTEILHOM COOMIOAEHUN TIPodeccH-
OHAJIbHBIX CTAHJAPTOB U 3THYECKHAX HOPM, MOAACPKUBACMBIX MPOPECCHOHATBHBIM
KOHTpoJieM. BHE 3THX CTaHIApTOB M HOPM FOPUAMYECKAS TOMOLIb KBATH(PUIIMPO-
BAHHO# MPHU3HAHA GBITh HE MOXKET» "

Bwmecre ¢ Tem 1uisi MOHMMaHUs MPUPOABI TPABa HA MOJYYEHUE KBATUPHULIM-
POBAHHOM FOPUIMYECKONH MOMOINM MPEACTABIACTCS 1EI€CO00PA3HbIM BbIACIUTH
NPU3HAKA M KPUTEPUU KBATA(PHUIMPOBAHHOCTH KOPUANMYECKON momomu. Cpen-
CTBaMH OTPEACIICHUS KBAIM(PUIMPOBAHHOCTH HOPUANYECKOH MOMOIIM MOTYT OBITh
NPU3HAKK M KPUTEPUM KBATM(PMIMPOBAHHOCTH NoMoUM. [Ipu3Haku kBanuQuim-

** Poccwiickas rasera. 19953, 28 nexa6psi.

2P C3 Pd. 2011. Ne 48. Cr. 6725.

»! Cwm.: boraaps O.H. Ksanuumuposassas OPHIMUCCKAS TIOMOIIb — KOHCTHTYLHOHHAS TaPaHTHs Cy-
JeOHOM 3aIuThI IPaB U CBOOOA YCIOBeKa U rpaxkaanuHa B Poccutickoit @eaeparmu: Asroped. auc. ...
kaHq. opua. Hayk. Pocros-na-Jlony, 2008. C. 8; JlroGosenko E.C. KoHCTUTYIIHOHHOE MpaBO HA HOIyIC-
HUC KBATH(DHLIUPOBAHHON FOPUANICCKOH MOMOINM U MEXaHU3M €TI0 TapaHTHPOBAHHUS (POCCHHCKHHA H 3a-
pyOeskubiii onbiT); Aproped. auc. k.ro.H.. M., 2008. C. 9-10; ITnereur A.C. KOHCTHTYLIHOHHOE MTPaBO HA
OCCIIaTHYIO IOPUINUECKYIO MOMOIIb M MEXaHH3M €ro peannsanud B coppeMmeHHoU Poccum: [Huc. ...
K.10.H.. Xabapogck, 2008. C. 10 u ap.

*? Pesruk I’ M. K BOmpocy 0 KOHCTHTYLMOHHOM COACPKAHHH MOHATHS «KBATH(MUIMPOBAHHAS FOPHIU-
yeckas nmomoinsy // Aasoxkar. 2007. Ne 4. C. 25-27.
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POBaHHON IOPUINYECKOM MOMOIIM XapaKTEPU3YIOT TEOPETUUECKYIO KOHCTPYKIIUIO
0OBeKTa’:

- OHa OMOCPEAYETCS BOBHE KAK IMPOLIECC ACITEIbHOCTHA CYOBEKTA, OKA3bIBa-
FOLLETO TTOMOILIb;

- IeATENILHOCTh CYOBhEKTa HOCUT CUCTEMHBIN XapakTep, BKIOYas MO3ULIUIO
no Jeny;

- 0OBEKTUBHBIN XapakTep ACATENbHOCTH U OLIEHKU pe3yibrara. HeoOxoam-
MO OTMETUTb, YTO XOTs JAEATENILHOCTh U XAPAKTEPU3YETCS MOJACIbIO «CYyOBEKT-
CyOBEKT», HO TakTUKa OOYCJIOBJIEHA OCOOCHHOCTSAMHU M OOCTOSITEICTBAMM MPO-
OneMbl: MPABOBOE PEryJIMPOBAHUE, UHTEPECH JTOBEPUTENS («UACATBbHBIA Pe3yiib-
TaT» ), yU4eT NEATEIIbHOCTEN APYrUX 3aMHTEPECOBAHHBIX JIMIL;

- 3aKOHHOCTb B MPOLIECCE OCYIIECTBICHUS ACATEIBHOCTH MO OKA3aHUIO MMO-
MOIILIY;

- OJIHOTA TIOMOIIY;

- HaAJIeXKaUMi CyOBEKT OKa3aHus OMOILIIH;

- 3(pPEeKTUBHOCTD KAK LIETb TAKOH AEATEIIBHOCTH.

KBamupuuupoBaHHOCTH 00J1€€ OPUCHTUPOBAHA HA CYOBEKT, OKA3bIBAOLIEH I
NOMOIIlb, HA (POPMAJIEHYIO CTOPOHY JEITEIBHOCTH, HA JEATEIBHOCTh KaK MPOLECC.
KBanu(puumpoBaHHOCTh B CMBICIIC HATMYMS CHEHUATBHON MOATOTOBKH U COOJIIO-
JICHUS. HOPM STHKM YKa3bIBAa€T Ha TO, YTO TAKO# CYOBEKT MOTEHLUUATBHO CIOCOOEH
COBEPIIUTH OMPEJEICHHBIE ACHCTBUS, KOTOPbIE MPUBEAYT K 3alUTE MPaB WK BOC-
CTaHOBJIEHUIO TIPAB, CBOOO K MHTEPECOB JOBEPUTEIISL.

D¢ dexTuBHOCTL 00JIEE OPUEHTUPOBAHA HA PE3YJIbTAT JACATEILHOCTH, HA €€
COJIepKaTEIbHYI0 CTOPOHY M YKa3bIBA€T HA TO, UTO HAJUICKALINE EHCTBUS B HE-
00X0AMMOM 00BEME U MOCIIEI0BATEILHOCTU PEAIbHO ObUTH COBEPIICHBI, YTO MPH-
BEJIO K 3aILUTE MPAB JOBEPUTEIIS.

CyObeKkToM MpaBa Ha KBATMU(PUIMPOBAHHYIO FOPUAMUYECKYIO MOMOIb SBJIS-
eTcs o (KaKk (PU3NYECKOE, TaK U FOPUAUYECKOE), BCTYNAOIIEE BO B3aUMOJICH-
CTBME C OpraHamMH TOCYAApCTBEHHOHM BJIACTH, OCYLIECTBISIOUMMHU KOHTPOJIBHO-
HAJ30pHbIE TUO0 PACIOPSIAUTENBHBIE (YHKIMK (HATPUMEP, HAJIOTOBBIMHU OpraHa-
MU, pa3HOOOpa3HbIMU TOCYAAPCTBEHHBIMUA AJMUHUCTPATUBHBIMU OpraHaMu |
T.J.), T100 MOCPEACTBOM OOpalIEHUs B CY/I MBITAIOIIECECS BOCCTAHOBUTH CBOE TTpa-
BO, KOTOPOE, MO €r0 MHEHHIO, HAPYIIECHO IECUCTBUSAMH OPraHOB rOCYIapCTBEHHON
BJIACTU WK JEHCTBUSMU WHBIX JIUL, HE OTHOCSIIMXCS K BBILICTIEPEUUCIICHHBIM Op-
raHamM. MOMEHT BCTYIUICHHMS JIMIIA BO B3aUMOJCWCTBHE C OpraHaM rocynap-
CTBEHHOM BJACTH, OCYLICCTBISIONIMMU KOHTPOJIBHO-HA30PHBIE WJTU PaCTIOpPSIu-
TEJIbHbIC (PYHKLIMU, TUOO BOZHUKHOBEHHE Y JIMIIA MPEANOCHUIOK JUisl OOpalleHus B

> KonoGamkuna C.C. TIpu3HAKM U KPUTEPHH KOHCTHTYLHOHHOTO TIPABa IPAKIAH HA IOTyUCHHE KBAIH-
(hunHpoBaHHOHN FOpUANICCKOH moMomy // AnvMuHucTpaTueHoe mpaso u npouecc. 2010. Ne 4. C. 45-48.
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CyIl B CBSI3M C HApPYLICHHEM €r0 MpaBa SBISETCA TEM CAMbIM MOMEHTOM, KOIJa
BO3HUKACT HEOOXOAMMOCTh (TMO0 BO3MOYKHOCTh) pealn3aliy MpaBa Ha KBaIu(u-
IUPOBAHHYIO FOPUAMYECKYIO MOMOILb, U 3TO MPABO U3 MACCUBHOIO (CTATHYHOIO)
COCTOSIHUSI HAUMHAET MEPEXOIUTh B AKTUBHOE (TMHAMUYHOE) COCTOSIHUE. B TO ke
BpPEMsI, 3TO HE 03HAYAET, YTO AAHHOE MPABO OYAET HEMEUIEHHO PEANIN30BaHoO, I0-
CKOJIBKY JIUII0, BCTYMAsi BO B3aMMOOTHOILIEHUSI C OPraHaMu roCyAapCTBEHHOM BJa-
ctr 1100 00paInasch B CyA C LENIbI0 BOCCTAHOBIIEHHS CBOETO HAPYIIEHHOTO MPaBa,
MO>KET CO3HATENIBHO HE BOCMOJIB30BATHCS CBOMM MPABOM HA KBAJIM(PHULIMPOBAHHYIO
OPUAMYECKYIO0 TOMOLIb. B 3TOM cily4ae mpaBo Ha KBAIM(PULHAPOBAHHYIO FOPU M-
YECKYK) MOMOLIb MPOJOJDKACT OCTABATHCA B MACCUBHOM (CTATHYHOM) COCTOS-
HAR .

Mpi Takke pa3essieM HayuHOe MHEHUE, B COOTBETCTBUU C KOTOPBIM, MTPABO
HA KBAIM(PHULIHMPOBAHHYIO HOPHAMYECKYH) IMOMOIIL MPEKPAIIACT CBOE AKTUBHOE
JECUCTBHE, KOrAa JIMLO, BCTYMHBIIEE BO B3aUMOJCHCTBUE C OpraHamH rocynaap-
CTBEHHOW BJIACTH, OONANAOIMMH KOHTPOJIBHO-PACMIOPSIANTEIIBHBIMU WM aJIMHU-
HUCTPATUBHBIMU (YHKLUSIMU, TPEKPATUIIO ATO B3aUMOJEHCTBIE MO0 KOTIa JIUIO
B XOJ€ CyAeOHOro pa3dmparenbCcTBa BOCCTAHOBHMIIO CBOM HAPYLICHHBIE MpaBa W
cyae6HOE pellieHHe MCIONHEHO B TOJHOM 06heMe™ . B 3TOM clydae TpaBo Ha
KBAJIM(PULIMPOBAHHYIO FOPHINYECKYIO TOMOLIb U3 AKTUBHOTO (JIMHAMUYHOIO) Mpe-
BpaIacTcs B MACCUBHOE (CTaTUYHOE). OHO CYIIECTBYET, MOCKONBKY rapaHTUPOBA-
HO MEXAYHAPOAHO-ITPABOBBIMU CTAHJAPTAMU M POCCUHCKHAM 3aKOHOAATEIBCTBOM,
HO HE IPUMEHSETCS, TaK KaK OTCYTCTBYIOT YCJIOBUS, B CBSI3U C KOTOPBIMU 3TO Mpa-
BO SIBJIIETCS] BOCTPEOOBAHHBIM B KAKOM-TO KOHKPETHBIN NEPUO/I.

MaasueBa Haranbssa HukosiaeBna,

cryaeHTka FOpuanueckoro uactutyra HUY «benl V»
HayuHsblii pykoBoautens — K.¥0.H. JL. Y. HukoHOBa
(bearopon)

I'.B. MAJIBIIEB O TPOUCXOXIEHUHN I'OCYJAAPCTBA

I'.B. Manbues: «llosBieHre NEPBLIX TOCYAAPCTB O3HAYAIO BEIUKHWIA NEPEIOM B
Cyb0€ 4emoBeYeCTBA. 3aKaHYMBAIOCH €T0 JICTCTBO» BMECTE C HAMBHBIM BOCHIPHS-
THEM ACHCTBUTEIBHOCTH, C MOPA3ZUTEIBHBIMU OTKPBITHAMU, IPO3PEHUAMU U UHTY-
e, omarogaps KOTOPOH YENIOBEK, CIIOBHO CIIENEL, YyThEM YraJblBajl BEPHBIN
NyTh K )KU3HEHHBIM LesM. HacTymana nopa ObICTpOro B3pOCIIEHUs, OCO3HAHHOTO
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Konun B.B. IlpaBo Ha xBanu(pHIINPOBAHHYIO IOPUAHUICCKYIO MOMOINEL H €€ JOCTYIHOCTh. HCKOTOPHIC
TeopeTuueckue Bompock // Agsokar. 2013, Ne 6.
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