JI.A. UBaHoBa

Iopsiaok UCYHC/IEHUA Pa3Mepa YIYLIEHHO! BbIT0bI

VYnymenHnas Beiroga, cornacHo m. 2 c¢r. 15 'K PO, npeacrasnser coboit
BBITOJIy, KOTOPYIO JIMIIO MOJYYWJIO Obl MpHU OOBIYHBIX YCIOBHSIX TPaXIAHCKOTO
obopoTa, eciu ObI ero mpaBa He ObUTM HapymieHbl. B coorBercTBHM ¢ 1. 4 cT. 393
['K PO npu omnpenelieHMM YNYHIEHHONW BBITOAbl YYHUTBIBAIOTCS MPEINPUHATHIC
KPEIUTOPOM JJIS €€ TOJYYCHUSI MEPhI U CACIaHHbIE C ITOU 1EJIbI0 TPUTOTOBJICHHUS,
1eJIb UCCIIEIOBAHUSI KOTOPHIX Ha CaMOM JIeJIE COCTOUT B OTBICKAHUM MCTUHHOTO
00beMa HEIOMOTYYCHHOTO, 4 HE €r0 yMEHBIICHHS

Tonkossiii cinoBapp C.M. OxeroBa omnpenensieT BBITOAY Kak MOJIb3Y,
NPEUMYIECTBO, a TMOHATHE '"ymylleHus" Kak OIIMOKY 10 HEOPEeKHOCTH,
HEZOCMOTP®. B PHMCKOM 4acTHOM mpaBe ymymieHHas Bbiroga (lucrum cesssans)
MpejCcTaBiisyia cO00i HEMOCTYIJIEHHE B UMYIIIECTBO JAHHOTO JIMIIA T€X LIEHHOCTEH,
KOTOPBIE TOJHKHBI OBLITN OBl TOCTYIUTH MPU HOPMAITLHOM T€UEHUH COOBITHH.

Eme I'.®. HlepmieneBuy oOpaiiiaji BHUMaHUE Ha TO, YTO: «XOTS 3aKOH U HE
paznuyain "neicTBUTENbHBIN yiepo" U "MOTepSHHYIO BHITOAY'", OTHAKO "MPaKTHKA
Hala Mpu3Haia, YTO OOS3aHHOCTh BO3MECTUThH YOBITKM OTHOCUTCS HE TOJIBKO K
JNEeUCTBUTEILHOMY YIIIEpOy, HO U K TOTEPSIHHOU BBITOIE» . IIpu stoM mnon
MOTEPSHHON MPUOBLIBI0 MOHUMAJIMCh YOBITKH, 3aKJIFOYAIOIIMECS B YMEHBIIICHUU
IIEHHOCTH UMYIIIECTBA CPABHUTEIBLHO C TOW, KAKYI0 OHO MOTJIO Obl UMETh, €CJIH OBl
HE HACTyNWIO TMpaBOHApylleHue (HampuMep, B CJlydae HECBOCBPEMEHHOMN
JIOCTaBKU KYTMITy KYTUICHHOTO TOBapa, KOTOPbI MOT OBl OBITH MPOJIaH MO BHICOKOU
IIEHE BBU]Iy OBIBIIIETO HA HETO CIIPOCA).

CoBpeMeHHbIE IOPUIMYECKUE SHIMKIONEANN MPU ONPEACIICHUH TMOHATHS
«yIyUIEHHas ~ BBITOJa»  KaKk  MpaBWIO,  OrPAHUYMBAIOTCS  TOHSTUEM,

3auMCTBOBaHHBIM, n3 CcT. 15 I'K P®, nmoGapnsg mumb, 9To "I HMCUMCICHHUS
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pasmepa yHyIIEeHHOW BBINOJABI HMCIOJIB3YETCS NPHUHIUII 3apaHee OIPEAEIEHHBIX
MUHUMAJIBHBIX YOBITKOB - TaKOBBIE HE MOTYT OBITh MEHBINIE, YEeM JOXOJPI,
KOTOpbIE M3BJICK IPABOHAPYIIHTEH" .

Crnenyer OTMETHUTB, YTO MPOLECC pacyeTa YIyIIEHHONW BBITOAbI JOCTaTOYHO
CIOXHbIA. VI B 3TOM CBA3M HENb3s HE corjacuTbess ¢ MHeHuem B.A. bernoga,
KOTOpBIN yTBepkaal, 4To: "PacdyeT KOHKpPETHBIX YOBITKOB MpEACTaBIsET COOOM
JIOCTATOYHO CJOKHBIA M TPYJOEMKHM IPOLIECC, a MX JOKa3bIBAHUE 3a4aCTYIO
COCTaBIIIET M BOBCE HEpa3pelIUMYK0 3anady. VICkiroueHue COCTaBIAIOT
TpeOOBaHMSI O B3bICKAHWU TBEPABIX W PACYETHBIX YOBITKOB, T.€. YOBITKOB,
ONPENEIICHHBIX COTJAIEHHEM CTOPOH B TBEPAOM CyMME 3a TO WIH HHOE
npaBoOHapylIeHHe WM cTaBkax (Tapudax) 3a "eAWMHHUIly HapylieHus"
KOJINYECTBEHHYIO WIIU BpeMeHHy}o"Z. C Ipyros CTOpPOHBI, KaK CHPaBeIJIMBO
ormeuaeTr B.B. BacbkuH: «eciM NpeANpHHUMATENIO HE BO3MEUIaThb BCE
NPUYUHEHHBIE €My YOBITKM B BHJE YIYIIEHHOW BBITOABI, TO OH JIMIIACTCS
€IMHCTBEHHOM CBOEU OMOPHI - SKOHOMHUYECKOID-.

B.C. EBTteeB, onpezenser ynylmeHHYO BbITOAY Kak 10X0J WM UHOe Ojaro,
HE MOJYyYEHHOE JIULIOM BCJEACTBUE MPUUMHEHUS €My Bpeaa JTu00 HapyUIEHUsl €ero
TpaBa HEHCIIOMHEHHEM 0053aTe/IbCTRA, 10 KOTOPOMY OHO SIBISUIOCH KPEAHTOPOM".
OpHako HE MPEICTaBISAECTCS BO3MOXKHBIM COTJIACUTBHCS C JaHHBIM aBTOPOM B
CIIEIYIOUIEM YTOYHEHMH: "BaXKHO YUYUTHIBaTh, YTO YOBITKM B BHJIE€ YIYLIEHHOM
BBITO/IbI 00pa3yloTCs TOJIBKO B Cllydae yMEHbBIIEHUS 00beMa MPOU3BOJCTBA HIIU
peanu3aluyyd TOBAapOB JTIMOO CHUKEHMS IOXOJOB OT peah3alu ToBapoB (padoT,
yciyr), 100 B MPOTUBHOM CITy4ae MOXHO TOBOPUTH JIMIIL O peajbHOM yiepoe".
[lepeuncnennpie 0OCTOSTENBCTBA SIBISAIOTCA CTPYKTYPUPOBAHHBIMHU 3JIE€MEHTAMU
MOHATHS TPEANPUHUMATEIIBCKON AEATEIBHOCTH, CJIEI0BATENIBHO, IPETEHA0BATh Ha

BO3MCIICHUC YHYHICHHOI;'I BbII'OABI 34€Ch, KaK BHIHO, MOT'YT TOJIBKO
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NpEANpPUHAMATETN W KOMMeEpuYeckue opranmzanuu. OpHako MOo700HOTO
OrpaHUYEHHs MO Kpyry cyonekToB HopMa cT. 15 'K PD nHe comepxurt, u Oonee
TOr0, MO CMBICTY JAHHOM HOpPMBI NPEANOJIAracTcs, 4YTO NPAaBOBOM 3alllUTE
MOIJICKUT JTFOOOH CYOBEKT IPaKIAHCKOTO 000pOTa M B JTFOOOM ClTydae HapyIICHUS
ero npas. [loaTromy nMoj00HOE YTOUHEHHE CUUTAEM HECOCTOSITEIIbHBIM.
Ucnons3zoBanue B 1. 2 cT. 15 'K PO nonsatuil "HenmoaydeHHbIE JOXObI" 1
"yoymeHHass BbiTofia" 0€3 COOTBETCTBYIOIIETO pasrpanndeHusi HaBoaut B.C.
EBTeeBa Ha HeOE30CHOBATEIbHBIC PA3MBIIUICHUS. YUYEHBIA CUYUTAET, YTO B CIy4yae
MPU3HAHUS UX CUHOHMMAaMHU BKJIIOUYEHHUE B TEKCT 3aKOHA TyOJIMPYIOIIETO MOHSITHS
"yrymieHHas — BbIrofa'’  HEOCHOBATENbHO. Mexay TeM, B  OTJIWYHE OT
HEMOJIYYeHHOTO JI0X0Jla, YMYIEHHas BBIFO/a, WM HEMOJIy4YeHHass MPUObLIb,
NpEACTaBIsAeT COOOW  pas3HUIly  MEXAYy  HEMOIYyYEeHHBbIM  JOXOAOM U
MPOU3BEJCHHBIMU HEOOXOJUMBIMU  pacXoJlaMH, BKJIIOYAEMBbIMU OOBIYHO B
ce0eCTOMMOCTh NMPOAYKIMH. B 3TOM CBSI3U LIUTUPYEMBIN aBTOP KOHCTATUPYET, UTO
OJIHO JI€J0 - BO3MECTUTh YIYIICHHYIO BBITOJY (HEMOJYYEHHYIO MPUOBUIb), U
COBCEM JIPYTO€ - HEMOJMYUYCHHBIN J10XO/I, BKIIOUYAIOIINUNA HE TOJIBKO MPUOBLIb, HO U
cOepeKeHHBIE UM HETIOHECEHHBIE PACXO/Ibl, @ TAKKE WHBIE 3aTPaThl, BKIIFOYaEMbIE
B ce0eCTOMMOCTh MPOAYKIIMH, YTO HEU30€kKHO BIJIEUYET HEOCHOBATEIHHOE

oOorarieHue.
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