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CynebHoe  pa3OMpaTenbCTBO B COOTBETCTBUM C  JEHCTBYIOIIUM
IIPOLIECCYAIBHBIM  3aKOHOJATEJIbCTBOM BBICTYIIA€T TJIABHOM MPOLIECCYaIbHOU
CTaguel CyJOoNpOU3BOJICTBA, B TOM YHCJIE M IO JAejaM O pacTOp»KeHUHu Opaka.
NMeHHO B paMkax JaHHOW CTaJuM Ha OCHOBE BCECTOPOHHEIO0 M OOBEKTHBHOTO
WCCJIEIOBAHUSI JI0KA3aTEJIbCTB YCTAaHABIUBAIOTCS (DAaKTHUYECKHUE OOCTOATEIHCTBA,
HMMEIOIINE 3HAYECHUE JUIS1 TPABUIILHOTO PAa3pElICHUs Aena, ONPENEIIsIIOTCS paBa u
IOpUUYEecKrue 00S3aHHOCTH CTOPOH B paMKaX KOHKPETHOTO MPaBOOTHOIICHUS U
MMEHEM TOCYJIapCTBA MPUHUMAETCA PEIIEHUE Cyaa MO CYLIECTBY cnopal. [Tpu
’TOM HEOOXOJMMO OTMETUTh, UTO JaHHas CTaaus BKJIOYaeT B ce0s
MMOArOTOBUTENIBHYIO YaCTh, HEIIOCPEICTBEHHO PACCMOTPEHUE U pa3pELICHUE J1eiia
M0 CYUIECTBY, CyJAeOHbIE TIPEHUS U OrJalleHue CyJaeOHOro perieHusl.
PerynmupoBanuio  MpoIECCyaIbHBIX ~ BOIPOCOB  MPOBENCHUS  Cy/IEOHOTO
pa3z0upaTenbCcTBa MOCBsIIEeHA TaBa 15 ['pakanckoro nporeccyaibHOTO KOJeKca
P®.

Bo MHOroMm noctmxeHue nuenen CyI1onpon3BOICTBA 3aBUCUT OT BBITIOJHECHUS
cyaoM psiaa 3agad. M mepBast U3 HUX, B YCIOBHUSAX Hayajaa pacCMOTPEHUA JieNia 1O
CYILIECTBY, SIBISIETCS OOECIeUCeHHE HaJJIekKalllel SBKU HMCTIA W OTBeTYMKa. B
paccMaTprBaeMOl HaMHU KaTErOpUHU JEN SBKAa CTOPOH MMEET O0COOYI0 BaKHOCTb.
OtcyTcTBUE KakoW-IMOO W3 CTOPOH HE TMO3BOJSET CyAy B TIOJHOM Mepe

p€ain30BaTh BO3JIOKCHHYIO Ha HCTO 3a7a4y I10 INPUMCHCHHIO KOMILJICKCA MCp,

! Tpaxkanckuii mporecc: YUeOHHUK IS CTYAEHTOB BHICHIMX IOPUAMYECKAX YIEOHBIX 3aBEICHUI
(10-e u3nanue, nepepadboranHoe u gonoiaHenHoe) / Ots. pen. B.B. Spkos. M.: Craryr, 2017.
C.132.



HaAIpaBJICHHBIX HA MPUMHUPEHUE CYIIPYTOB U COXpaHEHHE ceMbH. Bmecte ¢ Tem, B
COOTBETCTBUM CO CTaTrbe 233 ['pakxaaHCKOrO IPOLECCYyalbHOTO Koaekca PO y
CyJa €CTb BO3MOXKHOCTb OCYUIECTBUTb PAacCMOTPEHHE Jejia IO CYIIECTBY B
HOpSAKE 3a0YHOr0 CYIONPOM3BOACTBA. Takas cuTyanus JIOIYCKaeTcs, €Clu
OTBETUYMK MO Jedy HaAJeXaluM 00pa3oM H3BEIIEH O JaTe, BPEMEHU M MECTe
CyIEOHOro 3ace/lanusl, HO B Cy/1e0HOE 3acelaHNe HE SIBUJICS U B MaTepuajax jaena
OTCYTCTBYIOT CBEICHHS O MPUYMHAX €r0 HESIBKH, a TAKXKE €ro X0JaTaicCTBO 00
OTJIO’KEHUU CyAeOHOro pa3OupareabCTBa.

K 0c0oOEHHOCTSM CyIONpOM3BOACTBA MO J€laM O pacTOp>KEHHH Opaka
MOJKHO TaK)X€ OTHECTH U CHIEeUU(PHUKY ydacTHsi MpeICTaBUTENICH B PaCCMOTPEHUHU
yKa3aHHOM KkaTeropuu Jeil. Bo-mepBblX, HEOOXOAMMO OTMETUTh, UTO
NPECTAaBUTENBCTBO JOMYCKAETCS TOJNBKO B HCKIIOUUTENBHBIX CIydasx, K
KOTOPBIM MO>XHO OTHECTHU TSDKENYI0 O0JI€3Hb, JUIMTEIBbHOE OTCYTCTBUE U T.1. Bo-
BTOPBIX, MOKHO YKa3aTh Psii OTJIMYMM, XapaKTEPHBIX ISl MPEACTaBUTEIbCTBA B
Jienax O pacTOp:KeHUH Opaka, MO0 CPAaBHEHHUIO C MHBIM TPAaXJTAHCKUM CYACOHBIM
npeactaBuTesNibcTBOM. K HMUM  OTHOCATCS ~ OCHOBAaHHME  BO3HUKHOBEHUS
MPEeACTaBUTENbCTBA (IJI1 paccMaTpUBAEMOW KaTErOpud BO3HUKAET B CHILY
CHELMATILHOTO CTaTyca MPEeICTaBUTENS U €ro JOBEpUTENIs, TOTJa KaK Ipa)IaHCKO-
IIPABOBOE MPEJICTAaBUTEIBCTBO HE 3aBUCHUT OT IPABOBOIO IMOJIOXKEHHsI CTOPOH, a
ONpeAeNsieTcs] YCIOBUSMU JOTOBOpAa), MOMEHT OKOHYaHHMS (B Jejnax o
pacTopkeHuu Opaka OCHOBAHMEM I MPEKpallleHUs MpPeICTaBUTENIbCTBA MOXKET
CIIY’KUTh, HAIPUMEP, TOCTHKEHHUE JIOBEPUTEIIEM COBEPIIECHHOJIETHETO BO3pacTa U
oOpeTeHre TOJHON JeecnocoOHOCTH, a Ui MPEACTAaBUTEIbCTBA IO APYTUM
KaTeropusiM JieJ MPEeACTaBUTEIbCTBO 3aKaHYMBAETCS MCIOJHEHUEM 00s3aHHOCTEN
IO 3aKJIIOYEHHOMY JOrOBOpY), a TakXke Leldb NPEICTaBUTENbCTBA (UTO
Ipa)1aHCKO-TIPaBOBOE IMPEICTABUTEIBCTBO, KAaK MPAaBUIIO, OOECIICUUBACT 3ALIUTY
MHTEPECOB JOBEPUTENSI MPEUMYIIECTBEHHO B cepe IpaxaaHCKoro odbopora u
IIPOU3BOJCTBA, B TO BPEMs, KaK MPEACTABUTEILCTBO B OPAKOPA3BOIHOM IPOLIECCE

HMeEeT CBOEH OCJab0 B OOIBIIMHCTBE CJIydacB oOecrieyeHue 3alIUThbl JIMYHBIX



WHTEPECOB WJIEHOB CEMbBH, KOTOpBIE, 3a4acTyl, HOCSIT HEHMMYLIECTBEHHbIN
XapaxTep').

OnpeneneHHoll crnenupUKON XapaKTepU3yeTcss MU BOMPOC BO3MOXKHOIO
y4acThsl TPEThUX JMI B Jellax O pPACTOPKEHHH Opaka, Tak KakK Jeja o
pacTop)KeHUU Opaka HOCST JIMYHBIM, MHTUMHBIA XapakTep W ydacThE€ B HHX
TPEThUX JIUI[ MOKHO PacCMaTpUBaTh KaK HEKOE «BTOPKEHHUE» B JTUYHYIO cepy
cynpyroB. Kak W3BeCTHO, HHTEPEChl TPETHUX JIUI] MOTYT OBITH 3aTPOHYTHI, B TOM
4yuclie W MpHU pasliene CynpyramMd COBMECTHO HAaXKUTOTO HMyllecTBa. B sTom
cily4ae, CyJl BIIpaB€ BBIIECIHTh TPEOOBAaHUE O pa3/eiie UMYILIECTBA B OTIEIBHOE
IIPOU3BOJICTBO

[Topsimok cyne6HOrO paszbuparenbcTBa MO JiellaM O pacTop>KeHUu Opaka
NoAYMHSETCS Oo0umMM TpeOoBaHueM ['pa’kIaHCKOTO MPOIECCYaTbHOTO KOJEKCa
P®. 1o obmemy npaBuily jejia O pacCTOpKEHUU Opaka B COOTBETCTBUM CO CTaThel
10 I'paxxmanckoro npoueccyaibHOro kojaekca PO paccmMaTpuBarOTCA B OTKPBITBIX
CyJeOHBIX 3aceaHusIX, a IPU HAJIMYMU XOAaTaiiCTBa JIMLa, Y4aCTBYIOLIErO B JIelie

H CChLIIAOIMICTOCA Ha  HCIIPHUKOCHOBCHHOCTD YACTHOM  KM3HU I'paxKaaH,

pa3OupaTenbCcTBO MOXKET OBITh 3aKpbIThIM. [l0 JaHHOW KaTeropuu Jei TakkKe
MPEAyCMOTPEHO CyJeOHOe oKa3biBaHue. BmecTte ¢ Tem, OTHENbHBIE aBTOPHI
BBICKA3bIBAIOT TOYKY 3PEHHS O TOM, UYTO TEOPETHYECKU HOKa3bIBaHUE B JE€JIaxX O
pacTOpKEHUU Opaka BO3MOXKHO TOJBKO B JOBOJIBHO PEIKO BCTpeuaromieics
CUTyallud, KOTJla OJIMH M3 CYNPYroB HE COrJaceH C pPa3BOJIOM, a JApyrou
HACTaMBaeT Ha Pa3BOJE M KATErOPUYECKH BO3PAXKAET MPOTUB MPEIOCTABICHUS
CpoKa Ha MIPUMUPEHUE, PUBOISI HEOOXOAUMBIE, IO €70 MHEHUIO, JIOKa3aTeIbCTBA.
Hawm npencrasnsercs BepHoii no3urust O.A. KaOsieBa, KOTOPbIN yKa3bIBaeT, YTO
JIOKa3bIBAHUE TIO JIeJaM O pacTOPKEHUU Opaka BCE YK€ CYIIECTBYET, HATMYECTBYET
psaa GakToB, BXOISIIMX B TPEIMET JOKa3biBaHUS — (DaKT 3aKIIIOUCHHsS Opaka,

OTCYTCTBHE B3aMMHOTO COTJIACHSI HA PACTOPKEHHE Opaka, a B HEKOTOPBIX CIIydasx

! Epoxuna E.B. CeMeliHO-IpaBOBOE INpPEACTABUTENBCTBO 10 3aKOHOJATENBCTBY Poccuiickoit
®denepanun: aBToped. auc. ... kaua. opua. Hayk. Kazans, 2007. C. 12.

2 KopxxakoB .M. Ilponienypy pacropkeHuss Opaka B cyne Hajo usMeHuTh // Poccuiickas
roctuims. 1996. Ne 4. C. 19.
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¥ OTCYTCTBHE COTJIAIICHHS O AeTsx . OCHOBHON 3ajaucii Cya B CTaQHH CYIeOHOr0
pa30OupaTeNnbCcTBa Jeia SBISETCS YCTAaHOBJICHUE NEHCTBUTEIBHBIX OOCTOSITEIIBCTB,
HMMEBIIIMX MECTO B PEaJbHOCTH, IyTEeM CYJe0HOI0 IMO3HAHWS, OCHOBHBIM CIIOCOOOM
KOTOpOro siBsieTcsl cyfeOHoe noka3biBaHue. CyneOHOe JOKa3blBaHUE B CTaJUU
Cy1eOHOro pa3oupaTeIbCTBA MPEICTABISIET COOOH MBICIUTEIBHYIO ACATEIbHOCTD,
HaIpaBJICHHYI0 Ha YCTAHOBJICHHE OOCTOSITEILCTB Jeja C IMOMOIIBI0 CYACOHBIX
JI0Ka3aTENIbCTB, YacCTh BCEHMl MPOIECCYyalbHON IEATENBHOCTU MO PACCMOTPEHUIO
KOHKDETHOTO [iel1a’.

Bmecte ¢ Tem, HE0OXOOUMO YUMTHIBAaTh HEKOTOPYIO OCOOEHHOCTb,
MPUCYIIYI0 paccMaTpuBaeMOM KaTeropuu jiei. Jleao B ToOM, 4TO mpolecCyalibHOE
JIOKa3bIBAHUE — 3TO OMOCPEJOBAHHOE MO3HAHUE, PE3YJIbTAT KOTOPOTO 3apaHEE He
u3BecteH. [lo uckaM 0 pacTopkeHHM Opaka pe3yibTaT 3a4acTyl0 H3BECTEH
3apaHee: HUCK OyJeT YJIOBIETBOPEH, €CIU OJUH W3 CYNpPYroB HAcTauBaeT Ha
pacTopkeHun Opaka, CyJl He BIIpaBe OTKa3aTh B UCKE O PACTOpKEHUU Opaka, ecliu
MeEpHI 110 MPUMHUPEHUIO CYNPYTOB OKa3aJIUCh O€3pe3yJIbTAaTHBIMU U CYNpPYTru (OIUH
W3 HUX) HACTaWBAIOT HAa PACTOPXKEHUU Opaka, 4TO MPSAMO CIEAYET U3 MOJOKEHUN
yacTtu 2 ctatbu 22 CemeitHoro kojaekca PO.

OCOOEHHOCTBIO JIeT O pacTop>KeHWH Opaka MOXXHO TakKe Ha3BaTh
OTCYTCTBUE BO3MOXXHOCTH 3aKJIIOYEHHUS] MHUPOBOTO corjyamieHus. JlanHas
OCOOCHHOCTh TAaKXKE XapakTepHa U JAPYIMX KaTeropuil neia JMYHO-TIPABOBOIO
xapakTepa. B kadecTBe mnpumepa MOXKHO TPUBECTH Jejla IO CIopaMm 00
YCTaHOBJICHHM OTLOBCTBA U TIEPEAaun peOeHKa’,

Kak wu3BecTHO, MUPOBOE COTJIAllIEHHUE SIBISETCS JOTOBOPHBIM CIOCOOOM
pazpemienus koHdumkTa. [lo copaBemmuBoMy 3amedanuto ['ykacsHa P.E.
MUPOBBIM COTJIAIIEHUEM Pa3peliatoTcsl TOJBKO T€ BOMPOCHI, KOTOPHIE MOTJIN OBITh
yperyJIupOBaHbl CTOPOHAMU M 0€3 TOMOIIM Cy/Aa, a BOIPOCH], OTHECEHHBIE K

CHGHH&HBHOﬁ CYH66HOﬁ KOMIICTCHIIMM, HCKIOYal0T BO3MOXHOCTH MHPOBOI'O

! Ka6pimes O.A. Bpak u passox. M., 1998. C. 103.

2 TpeymaukoB M.K. OcoOeHHOCTH pacCMOTPEHHUS OTAEIBHBIX KaTETOPUM IPakIaHCKUX e, M.,
2000. C. 14.

3 Tapycuna H.H. Cemeitnoe npaBo. Ouepku u3 Ki1acCUKH U MojaepHa. Spocnasis, 2009. C. 434.



COrNIallIeHWsl,  TaKk  KaK,  YCTaHaBIMBas  HMIIEPAaTHBHYIO  CyAeOHYIO
MOJIBEIOMCTBEHHOCTh, 3aKOHOJATENb BBIBOAUT HMX 3a IPEAESbl JOTOBOPHOTO
peryaupoBanns’. OXHAKO B MPOILECCE PACCMOTPEHHS AeT O PACTOPKEHHH Opaka
Cyll HE pellaeT Takoro pojia BONPOCOB. B cBs3M ¢ 3TUM B paccmMaTpHBaeMou
KaTerOpUH JieJl MUPOBOE COTJIAIIEHUE HE MOXKET ObITh TOCTUTHYTO. OJHAKO B TOM
cilly4yae, €Clid CTOPOHBI TNPUMUPWINCh M HE >KEJIaloT pPacTOPrHyTh Opak,
IMPUMEHEHUIO TOJUICKUT HE MHCTUTYT MUPOBOTO COTJIALIEHUS, a TOJIBKO OTKa3 OT
UCKa.

3aKIIOYUTENBHOM YacThl0 CyneOHOTO pa30HpaTenbcTBa, MO CYTH, €ro
OCHOBHOM ILEJIbIO SIBISIETCS NPHUHITHE 3aKOHHOTO M OOOCHOBAaHHOTO CYJE0OHOIrO
nocraHoBieHusa. Kpome toro, poccuiickoe 3aKOHOJATENBCTBO TPEOYET HE TOJBKO
IPUHATH €ro, HO M HaJJIeXalluM 00pa3oM 0(GOpPMHUTH B BHJIE MPOLIECCYATBHOTO
JNOKyMeHTa — cyaeOHoro pemenus. CyneOHOe pelleHue B TIPa)kJIaHCKOM
CYJOTIPOU3BOJICTBE TPEACTaBIsAET COOOMl MTOrOBBIM aKT, KOTOPHIM T'Pa)kJaHCKOE
JIEJI0 pa3pemaeTcs no CymecTBy.

I'paxknanckuii npoueccyainbHbiil Kojgekc PO comepxkut rinaBy 16 «Pemenue
Cyla», B KOTOPOMl OMNpenessitoTcss TpeOOBaHUs, MPEABSIBISIEMbIE K CYyJIeOHOMY
pemienuto. [Ipu 3TOM pelieHus, NpUHUMAEMbIE 110 pe3yJibTaTaM PaCCMOTPEHUS U
paspelieHusi el O PacTOpP)KeHHH Opaka, MMEIOT OINPEICNIEHHYIO CHEeUu(UuKy,
0OYCJIOBJICHHYIO CIIETYIOIIUMH O0CTOATEIIbLCTBAMH.

Bo-niepBbIX, cya BIpaBe HE TONBKO yIOBIECTBOPUTH MCKOBBIE TPEOOBAHMS
MOJIHOCTBIO, HO U BOOOIIE OTKa3aThb B YJOBJIETBOPEHUM HCKa. BO-BTOpBIX, Cyn
JIOJDKEH, JOCTOBEPHO OLECHUTH IICUXO-3MOLMOHAIBHBIA HACTPOM KaXKIOTO W3
CypyroB, CIOPOTHO3MPOBATh XapaKTEp HMX BO3MOXHBIX OTHOIICHUH B
JanbHEHIeM, Mpu 3TOM YCMOTPEHHE Ccyda JIOJDKHO OBITh OPUEHTHUPOBAHO Ha
No’KeJaHue CTOPOH M TpeOoBaHMs 3aKOHA. B-TpeThuXx, perieHue o pacTOopKeHUU
Opaka B CyIeOHOM TMOpsIKE MPUHUMAETCS TOJBKO IIOCJIE HCUEpHaHUs BCeX

JOCTYIHBIX CYAy CPEACTB ISl IPUMUPEHNUS CYNIPYTOB U JIMIb MOCIE TOTO, KaK Cy/Jl

! I'ykacsn P.E. MupoBbie cormameHuss Kak CIoco0 pa3pelieHus] CIOpPOB, BO3HUKAIOIIUX W3
OpadHO-ceMeMHbIX OTHOLICHUH // JICHUHCKME N U HOBOE 3aKOHOATEIILCTBO O OpaKe U CeMbe.
Caparos, 1969. C. 143-144.



IpUIeT K YOSKICHUIO O HEBO3MOXKHOCTH COXpaHEeHHsI ceMbH. B-ueTBepThIX, HCTell
HE TOJIBKO peajlu3yeT CBOE MPaBO Ha OOpallleHHWEe B CyJ, HO M 3alMIIAET CBOU
MHTEPECHI B paMKax CBOOO/IbI INYHOM >KU3HU, BRIOOpA MapTHEPA U T.II.

VYuuThiBas ykazaHHbIE BbIIIE (DAKTOPBI, MOKHO TOBOPUTH O CIIEIYHOLIUX
OCOOEHHOCTSIX pelIeHUl, TPUHUMAEMBIX CY/0B MO pe3yjbTaTaM PacCMOTPEHHUS U
paspenieHus el 0 pacTOp>KeHUU Opaka.

BHe BCAKOro COMHEHHS, YTO OOIIME TMOJOXKEHHS O CYIeOHOM pEIIECHUU
(cratett 194-214 TTIK P®), pacnpocTpaHstOTCS Ha BCE BHILI CYACOHBIX
nocTaHoBiieHUW. [Ipm 3TOM, M3rOoTOBIEHUE PEUICHHUS MO JEIy O PacTOPKEHUH
Opaka TpeOyeT ocoOoi nenukaTHOCTH. OCHOBY JI00OT0 CyJIeOHOrO pEIICHUS
COCTaBJSIIOT (aKThl, KOTOpbIE TMOABEPIVINCH AaHAJIU3Y B XOJ€ CyAEOHOro
pas6upatenbctBa’. Te W3 HUX, 9TO CyZOM OyAyT MPH3HAHBI TOKA3aTEIbCTBAMH,
JSTYT B OCHOBY NPUHUMAEMOro UM pemieHuss. OCoOOEHHOCTh Cy/1e0HOr0 pelIeHus
10 JIeJaM O PACcTOP>KEHUH Opaka 3aKII04aeTcsi B TOM, UTO JIEKJIapaTUBHBIII MOMEHT
B pEIICHHH [0 TNOJOOHOW KATeropuu Jeid OTCYTCTBYET, T.K. MPEIMETOM
NOATBEPKIACHUS B CYJAE SIBISETCS BOJEU3BSABICHUE CYNPYIOB O HEBO3MOYKHOCTH
JanbHENIIe COBMECTHON MU3HU U COXPAHEHUSI CEMbH B YCIIOBUAX HEU30€KHOTO
pacnaia Opaka.

Cornacio Touke 3penuss JILA. IlaxoMoBOW, I OCYILECTBJICHUS
paBOCY/Msl, OCHOBAHHOIO TOJBKO HAa 3aKOHE, SIBJISETCS 00s3aTENbHBIM CTPOTOe
COOJII0/ICHNE YCTAHOBJICHHBIX B 3aKOHE TpeOOBaHMI, MPEeIbABISEMBIX K QopMe U
COJIEp’KaHUIO CYyaeOHOTrO akTa’. OO6muMu  TpeOOBAHUSIMU, TPEABIBISIEMBIMU K
COJIEP)KAHUIO  PEIICHMUS, BBICTYIIAIOT: 3aKOHHOCTb, 000CHOBaHHOCTb,
MOTHBHPOBAaHHOCTb, TIOJHOTA, O€3yclIOBHOCT, M 1mp. Pemenwe cyma o
pacTtopkeHUr Opaka, KaKk M JII00O€ WHOE pelleHue, JOHKHO OBITh 3aKOHHBIM U
00OCHOBaHHBIM. YKa3aHHOE JI€JaeT TaKOe peIIeHHE O0s3aTENbHBIM JI KaXKI0TO

U3 YYaCTHHUKOB cyaeOHOoro mporecca. M3 o0s3aTenbHOCTH Cy/IeOHOTO pelieHuUs

1 .
TepreimaukoB B.M. IlpoueccyanbHble CpeacTBa YKpEIUIEHHS COBETCKOM CEMbU B

IPOM3BOJICTBE O PACTOPXKEHUM Opaka: aBToped. AucC. ... KaHJ. IopHI. HayK. Xapbkos, 1972. C. 9.
2 TTaxomosa JLA. TpebGoBanusi, npeabsaBiIsieMble K (OpME U COACPKAHUIO TTOCTAHOBJICHUH Cya
NEpBOIl MHCTAHIIMM B IPaXXIAHCKOM CYAOMPOM3BOJCTBE: aBTOped. MUC. ... KaHI. IOpUI. HayK.
Caparos, 2010. C. 10.



JOJDKHBI ~ MPOUCTEKAaTh €ro  OCTaJbHbIE  CBOWCTBA:  HEONPOBEPKHUMOCTb,
UCKJTIOYUTENFHOCTD U UCTIOJTHUMOCTh Cy/ie0Horo pernenus. Hanbonpimmii mHTEpEC
MPEACTABIISIET CBOWCTBO HCKIIOUUTEIBHOCTH, MPEANOJIArarllee HEBO3MOKHOCTh
MOBTOPHOTO PACCMOTPEHHsSI TeX >K€ HCKOBBIX TPEOOBAaHMU M BO3PAXKEHUI mpU
y4acTUM Te€X K€ caMmblXx CTOPOH. OCOOEHHOCTHIO pEIICHHS [0 JieJaM O
pacTopKeHUr Opaka Kak pa3 M SIBJISETCS HECBOMCTBEHHAs] €My XapaKTEepUCTUKA
VCKIIFOUUTEIBHOCTH Cy€OHOIO aKTa, MOCKOJbKY aHAJOTHYHOIO 3asIBICHUS IPU
TEX K€ CTOPOHAX IMPU MUMEIOIUMCS CyJAeOHOM DPEIICHUU YK€ arpuopu OBbITh HE
MOJKET.

KpurepusiMmu, KOTOpplE MOXHO OTHECTH K TpeOOBaHUAM COOJIIOICHHUS
(GopMBbI Cy1eOHOIO aKTa, BBICTYHAIOT €ro 0(pULIUaIbHOCTh, YMECTHOCTh, TOUHOCTD,
CTHWJIM30BaHHOCTb, JOTUYHOCTb, CUCTEMHOCTb H3JI0XKEHUA. Takxke HEeoO0X0auMOo
BBIIECTATh TPEOOBaHUS, KOTOPHIE MPEABABIAIOTCS K CMBICIOBOM Harpyske,
UCXOAsIEed M3 CcydeOHOro akTa, B CHJy KOTOPOHl 3aKOHOJATeNb BBIICIHI
BBOJIHYIO, OMKMCATENIbHYI0, MOTUBHPOBOYHYIO M PE3OJIIOTUBHYIO YacTH CyI€OHOTO
pemieHusi. Bo BBOJHON yacTH CyJ€OHOTO peleHus: O paCTOPKEHUHU Opaka JTOJIKHBI
ObITh 3a()MKCUPOBAHBI JlaTa U MECTO BBIHECEHMS PEILICHHUs, HAMMEHOBAaHUE CyAa
WM (paMUITUST MUPOBOTO CY/bH, COCTaB Cy/la, TJI€ YKa3bIBalOTCS (aMWINU CYJIbH,
CeKpeTapsi, a TaKXKe JPYTUX JUIl, y9acTBYIOMMX B aene (myHKT 2 ctateu 198 TTIK
P®).

B onmcarenpHOI yacTH yKa3blBaloTCs MpEeAMET cropa (TpebdoBaHUs UCTIA),
KaKue JI0Ka3aTesIbCcTBa IMPEACTABICHBl MCTIIOM, BO3PAKEHUS OTBETYMKA U HX
o00oCHOBaHUE, OOBSCHEHUs NPYTUX JIMI, YYacTBYIOLIMX B Jeine. B Hell Taxxke
JienaeTcsl CyaoM OTMETKa O pe3yJibTarax MpPUMEHEHUS MNPUMHPUTEIbHBIX
npouenyp. Ha nam B3risin, B cyneOHOM pEIIEHMH O pacTOpKEHUU Opaka
JOCTATOYHO M3JI0KUTh JIMIIb TO, YTO MCTEL COYTET BO3MOXHBIM YKa3aTh B
VICKOBOM 3asIBJIEHUH, & OTBETYMK B BO3PAKEHUAX HA UCK.

B MOTMBHpPOBOUHOM YacTW YyKa3bIBAIOTCH: (PAKTHUUECKOE OCHOBAHME
pElIeHMs], OLEHKa J0Ka3aTeNbCTB, MPABOBOE OCHOBAaHUE PEIICHHs. JTa YacThb

MOXET COACPIKATL OIIPOBCPIKCHHUA KaKuXx-1100 AJOBOOOB CTOPOH, CCBIJIKM Ha



JNEUCTBYIOLIEE 3aKOHOAATENIbCTBO, KOTOPBIM CyJI PYKOBOACTBOBAJICS IpHU
NPUHATUU peleHus. B 1eiaoM To, 4To Cyd yKakeT B MOTHBHPOBOYHOM YacTu
CYJEOHOro pelieHus1, cTaHeT (PyHAAMEHTOM €ro 0OOCHOBAaHHOCTH U 3aKOHHOCTH.
[lonaraem, 4TO B TPEThEW YACTH PELICHHUs JOJHKHBI HANTH CBOE OTPAKEHHUE BCE
COOpaHHBIE U HUCCIIEIOBAaHHBIE B XOJI€ Cy1e0HOr0 3acefaHus JoKa3arenscTBa. [Ipu
HECOTJIaCUHU OJTHOT'O U3 CYIPYIrOB, TOBOJABI, IPUBOJAUMBIEC UM B 3AILUTY COXPAHCHUS
CEMbH, TaK >K€ Ha Hall B3IJIsJ, JOJDKHBI 0TOOpaxaThcs B pemieHud. Kpome toro, B
pelieHnn 00s13aTeNbHO YKa3blBaTh OIPOBEPIKEHUs TakuxX A0BOAOB. OnHaKo, B
coorBeTcTBUM €O crarbed 23 CK P® mnpm Hanuuuu B3aWMMHOTO corjacus Ha
pacTopxkeHue Opaka CynpyroB, UMEIOIIMX OOIIMX HECOBEPILIECHHOJETHUX AETEH, a
TaK)Xe CyIIPYroB, OJIUH U3 KOTOPBIX, HECMOTPSI HA OTCYTCTBUE Y HETO BO3PAKEHUH,
VKJIOHSIETCSL OT pacTopxkeHusi Opaka B opranax 3AI'C, cyn pacropraer Opak 6e3
BBISICHEHHsI MOTUBOB pa3Bojia. [loaTomy, perienue no ey o pacTopkeHuu Opaka
MOXET COCTOSITh U3 BBOJHOM U PE30JIFIOTUBHOU gacTeii’.

Oco0oe BHMMaHUE HEOOXOAUMO YJIEIUTh PE30TIOTUBHOM YacTu perieHus. B
pPE30JIIOTUBHOM YacTH peUIeHMH Ccyda O pacTOpKeHHH Opaka JOJDKEH
KOHCTaTUpOBaThCs (PakT NpekpalieHus OpauHbix o0s3aTenscTB. Hampuwmep,
BONPOC 00 M3MeHEeHuU (aMUWIMKU CYNPYrOoB HaXxOJUTCS BHE KOMIIETEHLIMU CY[a,
OHa B peUIeHHH OTOOpa)kaeTcsi B COOTBETCTBMM CO CBUJETEILCTBOM O Opake.
Cvena ¢aMuiMu mnOpu SKEJIaHUUW CYNPYroB MOKET ObITh odopmiieHa mpH
peructpanuu pa3poja B opraHax 3AI'C, rae mo cOOTBETCTBYIOIIEMY 3asBICHUIO
eMy npucBaumBaercs AoOpauHas (amuivsg. BelHeceHHE OTAENBHOrO CyJIeOHOro
peuieHus Mo TakoMy BoIpocy He TtpeOyercs. s 3TOro B 3asBIEHUU O
pEerucTpalvyd pacTopKeHusi Opaka, MPOU3BEACHHOIO B Cyle, PaBHO KaKk U B
3asiBJIeHUH O pactopkeHun Opaka B 3AI'Ce, cynpyr, u3MEeHUBIINKA (paMIIIUIO TTPU
BCTYIJICHUH B Opak, JOJHKEH Ha3BaTh Ty (aMUIIMIO, KOTOPYIO OH JKEJaeT UMETh B

JaTbHEHIIIEM MOCIIe pacTOp>KeHUs Opaka.
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Bbpak mpusHaeTcs pacTOPTHYTHIM, a OpavyHble OTHOIIECHHUS MPEKPAIICHHBIMH
C MOMEHTa BCTYIUICHUS COOTBETCTBYIOIIEIO PEIICHUS B 3aKOHHYIO CUIY (CTaThs
25 CK P®). 1o obmemy npaBuily cyieOHOE pelIeHre BCTYNaeT B 3aKOHHYIO CHITY
M0 UCTEUEHUU OJTHOTO MECAIa, B TOM Cliydae, €CJIM 3aMHTEPECOBAHHBIE CYOBEKTHI
He oOpamajiiuch B Cy/Jl C aneJUIAIMOHHBIMU Xaiobamu. Eciii uck 0 pacTopKeHUU
Opaka yJIOBJIETBOPEH, a OTBETUYMK MPOIYCTHJI CPOK Ha 0OKajoBaHUE, TO TaKOH
CPOK MOXKET OBITh BOCCTAHOBJIEH CYJOM IO 3asBJICHUIO COOTBETCTBYIOIIETO
X0/IaTaliCTBA U HAJIMYUU YBAKUTEIIbHBIX IPUUYUH IPOITYyCKa TAKOTO CPOKa.

Takum 00pa3om, MOJIBOJISI UTOTHU PACCMOTPEHUS MOPSIKA CYIONIPOU3BOJICTBA
IIPU PACCMOTPEHHUU JIENl O PACTOP’KEHUH Opaka, HeOOXOAUMO CAENaTh CIEAYIOLINE
BBIBO/IBI.

Pactopxenue Opaka B CyAeOHOM TMOpSAKE SABISETCS OJHUM U3
3aKOHOAATENbHO  3aKPEIUVIEHHBIX MOPSAJKOB  JAHHOTO  aKTa, HapsAxy ¢
aJIMUHUCTPATUBHON TIpoleypoi pactopkeHust Opaka B opranax 3AICa. K
KOMIIETEHIIMU CYJIOB TaKW€ Jejia OTHOCITCS TMpU HAJIUYUU OIPEACICHHBIX
0OCTOSITENLCTB, KOTOpBIC BKJIFOYAIOT B ceds HaJINUUE 001X
HECOBEPIIICHHOJETHUX JeTed (3a HCKIIOYEHUEM CJIy4aeB IMPU3HAHUS CYJI0M
JIPYToro cyrnpyra 0€3BECTHO OTCYTCTBYIOIIUM, HEACECTIOCOOHBIM WM OCYKICHUS
JPYroro Cyrpyra 3a COBEpIICHHE MPECTYIUICHUS K JUIIECHUI0 CBOOOMBI Ha CPOK
CBBIIIIE TpPEX JET), a TaKKe OTCYTCTBHE COIJacusi OJHOTO M3 CYNpyroB Ha
pacTopxeHue Opaka.

Jlena o pactopeHuu Opaka pacCMaTpPUBAIOTCS MHUPOBBIMHU CYABSIMH WU
paliOHHBIMU CyJaMH, B 3aBUCHUMOCTH OT HaJW4us JUOO OTCYTCTBUSI MEXKIY
CylipyraMd CHOPOB O J[€TSX, B TOpSAKE, ONPEACICHHOM IMOJIOKEHUSIMU
IPaXXJAHCKOI'0 IIPOLECCYAIIbHOTO 3akoHomarenbcTtBa Poccuiickonn denepauuu.
[Ipu »TOoM mporeaypa BO30OYKIECHHs, MOATOTOBKH M PACCMOTPEHUS JaHHOMU
KaTeTOpUH JIe] UMEET OIpeiesIieHHbIE 0COOCHHOCTH.

K Ttakum ocoOGeHHOCTSM cTaauii BO30YXXJAEHUS W TMOATOTOBKH Jeia o
pacTopxkeHuu Opaka K CyneOHOMY pa30upaTeNnbCTBY OTHOCATCS: COXPaHCHUE

CynpyraMu IipaBa Ha HIPECABIABICHHC aHAJTOIHYHOTO 3adABJICHHSA O PACTOPKCHHUHN



Opaka B cily4ae BBIHECEHHUS CYJOM pelieHuss 00 OTKa3e B YAOBICTBOPECHUH
HCKOBBIX TpeOOBaHWI O pa3Bojie (BBUIY IJISIIETO XapaKTepa OpadyHO-CEeMEHHBIX
OTHOIIICHWH); HEBO3MOXXHOCTh 3aKJIIOYCHUS TPETEHCKOTO COTJAIICHUS, HAIUYUC
CHEIUATBHBIX YCIOBUN peain3aIiuy IIpaBa Ha OOpaIIeHUs ¢ UCKOM O PaCTOPKCHHUH
Opaka (HampuMmep, HaJIW4YWE COTJIACHsl CYNMPYTH, €CIHM 3asBICHHE TOACTCS BO
BpeMs ee OEpEeMEHHOCTH WJIM B TEUCHHE TOJa TOCJe pOXKICHHUs peOeHKa); MpaBo
CyJla Ha TPUMEHEHHUE MEP 10 IPUMHUPECHHIO CYTIPYTOB; CIIeM(PUKa JOKA3HIBAHMUS.
K 0coOGeHHOCTSIM paccMOTpeHHUs JIeld O pPacTOpKEHHH Opaka cleayeT
OTHOCHUTH JOIYCTUMOCTH MPECTABUTEILCTBA U YUACTHUS B TIPOIIECCE TPETHUX JIUIT
TOJIBKO B HCKJIIOUYMTEIBHBIX CITydasX, IMOCKOJBKY IaHHBIE JIeJa HOCST JIMIHBIN,
WHTUMHBIN  XapakTep; HEBO3MOXKHOCTb 3aKJIIOYEHUS MHUPOBOTO COTJIAIICHHUS,
MOCKOJIBKY 110 JIaHHOM KaTerOpuH Jel TPUHUMAETCS pemieHue Jmbo o
pacTopkeHun Opaka, JHUOO O €ero COXpaHeHMH (HMHBIX BapUaHTOB HE

MPEAYCMOTPEHO), a TPUMHUPEHUE CYIIPYTOB BJICUET 3a COOOM OTKa3 OT MCKA.

Cnmcok UCnoJIb30BaHHOM JIUTEPATYPHI

1. Koncturyuust Poccuiickoii @Denepanuu  (MpUHATa  BCEHAPOJHBIM
rojiocoBanreMm 12.12.1993) (c yderom mnomnpaBok, BHECEHHbIX 3akoHamu PD o
nonpaBkax K Konctutymum PO ot 30.12.2008 Ne 6-OK3, or 30.12.2008
No 7-®K3, ot 05.02.2014 Ne 2-®OK3, ot 21.07.2014 Ne 11-®K3) // Cobpanuu
3akoHomarenbcTBa PD. 2014. Ne 31. Ct. 4398.

2. T'paxxmanckuil mporeccyaiabHbId Kojeke Poccuiickoit ®epepanuu OT
14.11.2002 Ne 138-®3 (pen. ot 03.08.2018) // Cobpanue 3akoHomaTeancTBa PO.
2002. Ne 46. Ct. 4532.

3. Cewmeitnbiii konekc Poccutickoii deneparuu ot 29.12.1995 Ne 223-03
(pexn. ot 03.08.2018) // Cobpanue 3akoHogaTeabcTBa PD. 1996. Ne 1. Cr. 16.

4. T'paxngaHckuii mporiecc: Y4eOHUK JJI CTYACHTOB BBICIINX FOPUIUICCKUAX
yaeOHbIx 3aBenenuit (10-e nznanue, nepepadborannoe u nonosHeHHoe) / OTB. pe.
B.B. fpkos. M.: Craryr, 2017. C. 132.

5. T'ykacsn P.E. MupoBbie cornaiieHus Kak crnocod pa3pemieHus Cropos,
BO3HUKAIOIIUX M3 OpayHO-CEMEWHBIX OTHOIIEHUW // JIGHMHCKHWE WJIeh U HOBOE
3aKOHOAATENLCTBO 0 Opake u ceMbe. CapatoB, 1969. C. 143-144.

6. Epoxuna E.B. CeMeitHO-TTPaBOBOE MPEICTABUTEIBCTBO 1o
3aKoHOAaTeNbCTBY Poccuiickoit denepanun: aBToped. nuc. ... KaHa. IOpUJl. HayK.

Kazann, 2007. C. 12.



/. Kaosime O.A. bpak u pa3soa. M., 1998. C. 103.

8. Kopxako U.M. [Iponenypy pacropxkenus Opaka B cyjie HaJl0 U3MEHUTD
// Poccuiickag rocturust. 1996. Ne 4. C. 19.

9. Huxkomnaituenko O.B. 3arpykeHHOCTb cylell — mpoOemMa IrpaskJaHCKOro
CYJIOIIPOM3BOJICTBA // ApOuTpakHbli U rpaxaaHckuii mpouecc. 2012, No5. C. 17.

10.ITaxomoBa JI.A. TpeboBaHusi, npeabsBiIsieMble K (hOpMe U COJIEPKAHUIO
MOCTAHOBJICHUM Cy/la TMEpPBOM MHCTAHIIMM B TPAXKIAHCKOM CYJIOMPOU3BOJICTBE:
aBToped. muc. ... kKaHa. ropui. Hayk. Caparos, 2010. C. 10.

11.Tapycuna H.H. CemeitHoe mpaBo. Ouepku U3 KIACCUKA W MOJEpHA.
SApocnasns, 2009. C. 434,

12. Tepreimnaukos B.U. TlporeccyanbHbie cpeacTBa YKPEIICHUS COBETCKOM
CEMbHM B IPOU3BOJICTBE O pacTOpKEHUU Opaka: aBTroped. OUC. ... KaHH. IOPHUI.
HayK. XapbkoB, 1972. C. 9.

13. TpeymaukoB M.K. OcoGeHHOCTH pacCMOTPEHUS! OTAEIbHBIX KaTEeropui
rpaxkaaHckux aei. M., 2000. C. 14.



