MarucTtpaHT BTOPOro Kypca
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Jlyxpssnuenko Enena BukropoBHa

IIpumeHeHnne o0ecnevuTEILHBIX MEP B FPaKIaHCKOM

CYAOIIPOU3BOACTBE

Mepsl 110 00€CIeUeHNIO UCKa B TPAXKIAHCKOM CYAONPOU3BOACTBE SIBIISIIOTCS
HAJIC)KHON TapaHTUEl 3alllUThl UMYIIECTBEHHBIX HHTEPECOB Ha OCHOBE PEaIbHOIO
UCTIOJIHEHUsI cyaeOHoro pemieHus. [Ipumenenue mep oOecrieueHUsT UCKa UMEET
OCOOEHHOCTH W HEAOCTATOYHYI0 pPa3padOTaHHOCTh B TEOPUU TIPAXKIAHCKOrO
porecca.

MoxHO TOAEpkKaTh TMO3ULUI0 YYEHBIX, KOTOPBIE CUHMTAIOT, «4TO
oOecrieueHUE HCKAa HEMOCPEJACTBEHHO HE CBSI3aHO HU C OJHOM W3 cTaauil
IPpaKJAaHCKOTO TIpollecca, TaK Kak Jro0as W3 HUX UMEET OINPEACIICHHYIO LEelb,
OpsSIMO HE COBMAJAIOUIYyI0 C OOecCleueHUeM OyIayliero cyAeOHOro pelieHusl.
Opnako, oOecrieYeHHEe HCKa MMEET OTHOIICHHE KO BCEM CTaausiM CylneOHOTO
pa30upaTenbCcTBa, TaK KAaK PE3yJIbTaToOM CyAeOHOTO0 PacCMOTPEHHUS SIBISIETCS
BOCCTAHOBJICHUE  HApPYIIEHHOTO  WJIM  OCIIOPEHHOr0  1paBa,  3ammuTa
MMYIIECTBCHHBIX HHTEPECOB 3asBUTEIs».” TakuM 0OpasoM, 06ECIIeUHTETbHBIC
MEPBI SABJISIOTCS BAKHEUIIEH TApAHTUEN 3alUThl UHTEPECOB CTOPOH IMpPOILIECCA,
(mpeae BCero McCTIa), T.€. UMEIOT CBOEH HEMOCPEICTBEHHON 1IENIbI0 TOCTUKEHUE
TeX LeJeH, YTO U CaMO CYJOIPOU3BOJICTRO.

[IpumeneHue oOeCTICUUTEIBHBIX MEpP BO3MOXKHO, €CJIU HMX HENPUHITHE
MOXET 3aTPYAHUTh WU CHAelaTh HEBO3MOXXHBIM HCIOJHEHUE 3a MpelesiaMu
Pocculickon ®@enepanuu, a TakKe €CJIM €CTh YIp03a NPUUMHEHUS 3HAYUTEIBHOTO

ymiep06a 3asutento (4. 2 ct. 90 I[IK PD).
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3akoHoAaTeNEM  MPENyCMaTpUBAIOTCS JBA OCHOBAHUS  MPUMEHEHUS
obecneuntenbHBIX Mep (4. 2 cr. 90 AIIK P®), kK KOTOPBIM OTHOCSATCS TaKhe
00CTOSITENILCTBA KAaK  YCTAHOBJIEHHBIM cynoM (¢akTa, MOATBEPKIAIOIIETO, YTO
HETPUHSITUE Ha3BaHHBIX MEP 3aTPYJIHUT WM CHEJIACT HEBO3MOXHBIM UCIIOJTHEHUE
CyeOHOTO aKTa; BO3MOXKHOCTh MNPEJOTBPAIICHUS MPUUMHEHUS 3HAYUTEIHHOTO
yiep6a 3asBuTemo.” Takie 06CTOSTENBCTBA MOMICHKAT TOKA3HIBAHHIO MCTIIOM B
paMKax pacCMOTPEHHUsI KOHKPETHOro jesia. O00CHOBBIBasi CBOM TPEOOBaHUs, UCTELL
JOJDKEH Cyly TPEJACTaBUTh  JOKA3aTeNbCTBA HEOOXOAUMOCTH  TMPUHSATHUSA
COOTBETCTBYIOIIMX Mep. MccnenoBanue Takux T0Ka3aTelbCTB OCYIIECTBISAETCS 110
OOIIIUM MpaBuiIaM I'PakKJIaHCKOTO CYAOMPOU3BOJCTBA, C YUETOM UX OTHOCUMOCTH,
JOTTYCTUMOCTH, JOCTAaTOYHOCTH M Jp. Jnsi mpuMeHeHus o0ecreuuTeIbHbIX MEp
JIOCTATOYHO XOTS1 OBbI OJJTHOTO M3 Ha3BaHHBIX Mep (1. 1 cT. 90 I'TIK P®D).?

BriHecenue cyapedt ompenereHUss O Mepax Mo OOECHEYEeHHIO HCKa
HEJIOCTaTOYHO IS TOTO, YTOOBI Mepbl OOecleueHus CTajau NpuMeHsThes. [lpu
WCIIOJTHEHUU JaHHOTO OIpeEJeIeHUs MOTYT BO3HHMKHYTh MPEMSTCTBUS B CaMOM
BO3MOXKHOCTH HCIOJHEHUs1 cyneOHoro akrta. [IpuyeM Takoe HEMCHOIHEHUE
MOXET OBbITh  CBA3aHO C  HECOBEPIICHCTBOM  KakK  HUCIOJIHUTEIHLHOTO
3aKOHOATEIBCTBA, TAK M Mep IPHHYIUTEILHOTO Xapakrepa.! B psme ciydaen
MpUMEHEHUE OOCCIEUYUTENbHBIX MEp SBISETCS HEBO3MOXHBIM B CHIY
MPOTUBOACHUCTBUS CO CTOPOHBI OTBETYMKAO COKPBITHE UMYIIIECTBA, OTPAHUUYCHHE B
JIOCTYIIE B )KUJIOE€ ITIOMEIIEHUE U T.I1.

[IIupokoe pactpocTpaHeHUE TPUMEHEHUE 00ECIIEUNTEIbHBIX MEP MOJYyUHUIIO
B MIpolecce NPOBEECHUs NPOoLEAyphl OaHKPOTCTBA. B 1aHHOM Cilyyae Takue Mephbl
MPUMEHSIOTCSI 10 XOJIaTaCTBY apOUTPaXKHOTO YIPABJISIONIETO HAa OCHOBaHUU
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MPUOCTAHABIMBAIOTCS  JEHUCTBUSL IO  HUCIOJHEHUIO  JOKYMEHTOB MO
MMYIIECTBEHHBIM B3BICKAHMSIM, KpPOME CJIy4yaeB, KOTrJa TaKo€ B3bICKAHUE
MIPUOCTaHABIMBATh HeMb3s (CT. cT. 301, 304, 1253 'K PD).

C yueTroM M3J105KEHHOTO MOKHO CJIeJIaTh BBIBOJ O TOM, YTO MPUHUMAaEMbIC
3aKOHOJATEJIeM  Mepbl 10  TOBBIMICHUIO  A()PEKTUBHOCTH  TPUMEHEHUS
o0eCreyuTeNbHBIX  Mep  JOUKHBI  OBITh  HAmpaBJIeHbl Ha  JIETAJbHYIO
perJamMeHTalnui0 MeXaHW3Ma pealiu3aluu  CyAeOHBIX aKTOB, clejaer Oosee
JNEUCTBEHHBIM U 3(G(EKTUBHBIM  MEXaHW3M  [PUMEHEHUS  WHCTUTYTa
o0ecrneunTeNIbHBIX MEp, HaIpaBJICHHBIM HA 3allUTy MpPaB U HHTEPECOB HCTOB

(3asBuTENEH) B BUIE 0OECIIEUCHHS HAJICKAIIETO UCTIOTHEHUS CYIeOHBIX aKTOB.



