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Oo0meTeopeTnyecKre BONMPOCHI 3aIMTHI MPABa COOCTBEHHOCTH M MHBIX

BCIIHLIX IIpaB

Kak cnpaBennmBo MOJAMEYEHO B IOPUIWYECKON JIMTEpaType TIHIATEIbHOE
WCCIICIOBAHNE 3aIlUThl TpaBa COOCTBEHHOCTH SIBIISIETCS BAXXHBIM  yCJIOBHEM
3 peKTUBHON pean3ali UMYIIECTBEHHBIX IpaB coberBenHmnKka’. TeM He MeHee,
IUBWINCTUYECKAs HAayKa HE 3HAET YETKOTO OMNpeJeieHUs MOHATHUS "3alllUThl IpaBa
COOCTBEHHOCTU", HET JOCTATOYHOW SICHOCTH M B BOIPOCE, YTO CJEAYET MOHUMATh
MoJ 3allUTOM TMpaBa COOCTBEHHOCTH, KAaKOBBI €€ IOpHIWYecKas Mpupoaa u
CoJiep>KaHue, €€ pOJib B MEXaHHW3ME IPaBOBOTO PETYIUPOBAHUS U B3aUMOCBS3b C
APYTMMH  TIPaBOBBIMH  KAaT€TOPUSMH, B  YacCTHOCTH C OXpaHOW  TIpaBa,
OCYIIECTBIICHHEM TIpaBa, NpaBoNpuMeHeHneM u jap. Kak mpaBumio, paccMoTpeHue
BOMPOCA O 3alIHTEe MpaBa COOCTBEHHOCTH B IIMBUJIMCTUYECKOW JMTEPAType 3a4acTyio
CBOJIMTCS K XapaKTEPUCTUKE (HOPM U CIIOCOOOB €ro 3aLIUTHI .

Crnenyer Takke oOpaTUTh BHUMaHHE U Ha TOT (akT, 4TO B IUBUIMCTUYECKOU
JOKTPUHE MOKHO BCTPETUTh OOJBIIOE KOJUYECTBO ONPEEICHUI HCCIeTyeMOoro
HaMU mpaBoBoro sBieHusa. Tak, O.B. MBaHoB, moj 3amuroi mpaBa cOOCTBEHHOCTHU
MOHUMAT MIpUMEHEHHE HaJ/IeJIEHHBIMU BIIACTHBIMU rocy/apCTBEHHBIMU
MOJIHOMOYHMSAMH FOPUCIUKIIMOHHBIM OPTaHOM CHENUANbHBIX MEp, HalpaBJICHHBIX Ha
obecrieueHre yNpaBOMOYEHHOMY pEalbHOW BO3MOXKHOCTH OCYIIECTBICHHUS €T0
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3acmyKMBAaET OTIEJIILHOTO BHHUMaHUs onpeneneHue J.B. AsanecoBa’, KOTOPBII
noj 3allUTONM TpaBa COOCTBEHHOCTHM TOHHMMAeT MPaBOMOYME B COCTaBe
CYOBEKTUBHOTO npasa COOCTBEHHOCTH, cucrema B3aMMOCBSI3aHHBIX,
B3aMMOJICCTBYIOIIUX CIOCOOOB.

ITo maenuio A.W. ba3uneBnuya 3ammura nmpaBa cOOCTBEHHOCTH pacCMaTpUBACTCS
KaK CIocOo0 €ro OCYIIECTBJIEHUS B LENSX €ro BOCCTAaHOBJIEHUS, TO €CTh MEpHI,
NpUMEHSIEMbIE Y€ TOCI€ HapylleHWs InpaBa COOCTBEHHOCTH JJII  €ro
BoccTaHOBJIEHHs. [loTpeOHOCTh B 3alllUTe BO3HUKAET B CBSI3M C HApYIIEHHWEM 3THX
paB WM 3JI0YyNOTPEOJIEHUEM HMH, HEHUCIIOIHEHUEM IOPHINYECKOW O00S3aHHOCTH,
BO3HUKHOBEHHEM MEKIY CTOPOHAMH CIIOPa O HATMYUH [IPaB U OOSM3aHHOCTEI H T.11°.

Bonee pa3BepHyThIM U TOJNHBIM, Ha HAIl B3MJIAMA, SBJSIETCS CIEAyIOIee
onpeaencane chopmynupoBanoe E.A. CyxanossiM: "['pakmaHCKO-TIpaBoBas 3alluTa
mpaBa COOCTBEHHOCTH U MHBIX BEIIHBIX MpaB - 0oJiee y3KOe MOHITHE, MPUMEHSIEMOE
TOJNBKO K cilydasM HX HapyweHus. OHa TmpeacTaBiseTr co0ON COBOKYIHOCTb
TPaXIaHCKO-TIPABOBBIX CIOCOOOB (Mep), KOTOPHIE MPUMEHSIOTCS K HApYIIUTEISIM
OTHOIIICHUH, O(OPMIIIEMBIX C TOMOIIBIO BEIIHBIX npaB”3. Opnnako, cruemyer
OTMETUTh, YTO MPUMEPHO AHAJIOTMYHOE ONPEEICHUE MOKHO OBLUIO BCTPETUTH U B
pabotax O.C. Hodpde”.

3ammra npaBa COOCTBEHHOCTH OCYIIECTBIIIETCS B OINpPEJEICHHBIX (popmax u
YCTAaHOBIIEHHBIMH  3aKOHOJATENbCTBOM  crocobamu. B HayyHoW  sjwmrteparype
TPAJUIIMOHHO BBIIETSIOT IOPUCAUKIIMOHHYIO U HEIOPUCIUKIMOHHYIO (DOPMBI 3alUTHI
npas’. OCHOBHOE pa3iHdie MEXIy HUMH 3aKIIOYacTCsi B TOM, YTO 3AIIUTA IPaB U
MHTEPECOB B IOPHCAMKIMOHHOH (opMe’ OCYIIECTBISIETCS PasIMYHBIME CIICHHAIBHO
YIOJHOMOYEHHBIMU Ha JAHHBIA BHJl AESITENIBHOCTH TOCYAapCTBOM KOMIIETEHTHBIMU
OpraHamMy, C TMPHUCYIIMM KaXJIOMY W3 HHUX OIPENENCHHbIM MPOLECCYaTbHBIM
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HEIOPUCAUKIMOHHON (opMe MpOoTeKaeT B paMKax MaTepHAIbHOTO MPAaBOOTHOIICHHUS
U OCYUIECTBIISIETCS, KakK MPaBWIO, CaMHMH YYACTHUKAMH MPABOOTHOIICHUS
(camo3amuTa).

Opucnukimonnas ¢opma 3amuThl MpaBa COOCTBEHHOCTH OCYILECTBISIETCS
KOMIIETEHTHBIMU OpraHamMu - CyJaMU, MOJl KOTOPHIMH MOHUMAIOT OpraHbl CyaeOHOU
BJIACTH, OCYUIECTBJISIIOLIME 3alllUTy MpaB W CBOOOJA TpaxaaH, OOpa30BaHHbBIE B
COOTBETCTBUU C TpeOOBaHMSIMHU, yKa3zaHHBIMU B 4. 3 cT. 128 Koucturyumu PO u
®denepalbHOM KOHCTUTYIIMOHHOM 3akoHe P® "O cynebno#t cucreme Poccuiickoit
Oenepamuu” ot 31 gexabps 1996 r'. ['opazno pexe Ha MNPAKTHKE MOKHO
CTOJIKHYTBCSI C HEIOPUCIMUKIIMOHHOU (hopMOit 3amuThl (camo3amiuToil). HecMoTps Ha
TO, YTO B IPpaXJaHCKOM 3aKOHOJIATE€IbCTBE TEPMUH ''CaMO3aIUTA" TOSBUIICS COBCEM
HEJABHO, JOKTPHUHA IPAXKTAHCKOTO IpaBa UCIOJIB30BAJIa 3TO MOHATHE U PAHEE.

Tak, nampumep, B.IL I'pubGanoB mona camo3zamuToil moHUMan '"COBEpILIEHUE
YIPAaBOMOYEHHBIM JIMIIOM JI03BOJICHHBIX 3aKOHOM JEMCTBUI (haKTHUECKOro MOpsAKa,
HalpaBJICHHBIX Ha OXpaHy €ro JIMYHBIX WM UMYIIECTBEHHBIX MpPaB U I/IHTepeCOB"Z.

B cBoro ouepenp, o yreepxkaenuto FO.I'. bacuHa caMo3amuToi sSBIASIOTCA HE
TOJILKO (pakTHUecKue NEeHUCTBUS YIMPABOMOYEHHOTO JIMIA IO 3allWTe NpaB, HO H
BCSIKME JOITyCKAa€MbIE 3aKOHOM OJHOCTOPOHHHE JIEHCTBUS 3aMHTEPECOBAHHOTO JIMIIA
B IEJIIX OOecrnedeHuss HEMPUKOCHOBEHHOCTH TMpaBa, T.e. JEUCTBUSA HOPUANUECKOTO
xapaktepa. Ho mpu TakoM TOJKOBaHMU MOHSATHE CAMO3AIIMTBHI OXBATHIBAET TAKKE
MEpbl OIEPaTUBHOTO BO3JEHCTBUS, KOTOpPHIC, KaKk OBUIO YKa3aHO paHee, HMEIOT
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