Hockos IOpnuii Cepreesu4

Marucrpanrt

IOpuanyeckoro HHCTUTYTA

Bearopoackoro rocyiapcTBeHHOr0 HAMOHAJIBLHOTO
HCCJIEA0BATEIbCKOI0 YHHBEPCUTETA

Hanpasnenue noaroroBku 40.04.01 FOpucnpynenuus
[Tporpamma «I"paxxgaHCKuil Ipoliecc, apOUTPaKHBIN MTPOIIECCH

CYAEBHOE HNPEACTABUTEJIBCTBO
B I'PA’XKJAHCKOM ITPOLECCE

OnHYM U3 OCHOBHBIX, HEOTBEMIIEMBIX, KOHCTUTYLIHOHHO 3aKPEIUIEHHBIX IIPaB
rpaX<J1aH BBICTYNAET MpaBO Ha CyAEOHYIO 3allUTy IpaB, CBOOOA M OXpaHAEMBIX
3aKkOHOM uHTepecoB. CorylacHO [aHHOMY IIpaBy JHMLIy IIPEAOCTaBISAETCA
BO3MO>KHOCTh BBIOOpA MEXKY JIMUYHOM 3allUTON CBOMX IPaB, CBOOO U OXPaHSIEMbIX
3aKOHOM MHTEPECOB (CaMO03aIluTa), TO €CTh BBICTYIUICHHE B CyJIe OT CBOCTO UMEHU U
B 3alllUTy CBOUX HMHTEPECOB, JUOO MOpPYUYEHHUE MPEICTABICHUS CBOUMX HHTEPECOB
MHBIM JUIaM (IpeacTaBuTeNsiM). TeM He MEeHee JUYHOE ydyacTHhe JHIla B JieJe He
JIMIIAET ero BO3MOXHOCTH U MPaBa UMETh 110 JAHHOMY JeJy MpeicTaButens [2, 4. 1
cT.48].

[IpaBo Ha cyneOHyrO 3alUTy MOJAKPEIUIEHO PSAJOM TapaHTHid, KOTOpHIE
HaxoaaT cBo€ ortpaxeHne B Konctutynum P®. Cpenn HMX: IpaBO KaxAoro
3allMIIATh CBOU MpaBa U CBOOOABI BCEMU CIOCOOAMHM, HE 3aMpPEIIEHHBIMU 3aKOHOM
[1, 4. 2 cT. 45]; caM0 mpaBoO KaKI0ro Ha CyAcOHYIO 3allUTy €ro mpas u cBoOox [1, 4.
1 cT. 46]; npaBo Ha nosty4yeHue KBaIU(PULHUPOBAHHON opuaudeckoi momomu [1, 4.1
cT. 48] 1 uHkbIE.

CynebHOe TpeACTaBUTEILCTBO SIBJISETCS CJIOXKHBIM IPABOBBIM SIBJICHUEM.
I'pakianckoe mponeccyalbHOE 3aKOHOAATENBCTBO HE  COIAEPKUT  JIEraJlbHOTO
MOHSTHS KaTErOpUU CyAeOHOTO MPEICTaBUTENbCTBA, a TOJIBKO JIUIIb PACKPBIBAET €r0
COJZIEpKaHME, UTO HE MOXKET HE MTOPOKIaTh HEOJHO3HAYHOCTHU U CIIOPOB.

3aKOHOAATENbHOE YOYLIEHHWE ObUIO BOCIOJIHEHO JOKTPUHAIBHO, IYTEM
WCCJIENOBAHMS JAHHOTO SIBJIEHUS pa3auuHbIMA  y4€HbIMH. CyllecTByeT JIBe
OCHOBHBIX TOYKH 3pE€HMS MO JaHHOMY Bompocy. Onuu yuénsie, kak [.JI. Ocokuna
paccMaTpUBaIOT CyJEOHOE MPEACTaBUTEIbCTBO KaK OOIIECTBEHHOE OTHOIICHHUE, B
CHWJIy KOTOpOro OAHO JuIO (MpeACTaBUTEIb) B NpelesaX CBOMX MOJHOMOYMMA
OCYILECTBIISIET MPOLECCYAbHBIE AEHUCTBHUS OT UMEHU M B MHTEpEcax APYroro JIALA
(IpencTaBiasieMOro) B LENIAX OKa3aHUs MOCJIeTHEMY TOMOIIY B CyJIeOHOM 3alIUTe ero
NpaB U 3aKOHHBIX MHTEpecoB [3, c. 55]. [pyrue, kak M.K. TpeylHUKOB OTMEUaloT,
9TO CyneOHOE TMPEACTABUTEILCTBO TPEJACTABIsAET COOON CIIOKHBIA MPABOBOM
WHCTUTYT, TIOJA KOTOPBIM TOHUMAETCS  JEATEbHOCTh MPEACTABUTENSA IO
IIPEICTABJICHUIO U 3AIMTE NIPAaB U HHTEPECOB MIPEACTABIISIEMOTO JIMIA, HAIPABJICHHAS

Ha TMOJy4YeHHE MaKCUMaJIbHO OJIarompusTHOTO pe3yibTara Uil JoBeputens [4, c.
103] .



CynebGHble TpeacTaBUTENd - (DU3MUECKHE JHIA, KOTOPblE HAa OCHOBAaHUU
IIPEIOCTABJICHHBIX UM IIOJJHOMOYMM BBICTYIIAIOT B CyAE€ OT UMEHHU JOBEPUTENS C
HEeNbl0 JOOUThCA Il HEro HamOoJiee OJIarompusiTHOTO pElIeHUs, a TaKke s
OKa3aHUs €My IIOMOIIM B OCYUIECTBICHUM CBOMX IIpaB, IPEIOTBPALICHUS HUX
HapylIEHHs B MPOLIECCE M OKAa3aHUs CyIy COACHUCTBUS B OTIIPABJIICHUU IIPABOCYIHS
10 TPAXKJAAHCKUM JIEJIaM.

BaXHbBIM acmekToM MpeACTaBUTEIbCTBA SBJSIETCS TO, YTO MPEACTABUTEIb
JOJDKEH JEMCTBOBATh TOJBKO B HMHTEpPECAX IPEACTABIIEMOrO JMLA, HNPU ITOM, HE
npecieaysi COOCTBEHHBIX (JTMYHBIX) HHTEPECOB.

Takum oOpa3om, MpencTaBUTENb HMMEET TOJBKO MPOIECCYaTbHO-TIPABOBYIO
3aMHTEPECOBAHHOCTh B PA3PEUICHUM CIIOpA, HE CBA3aHHYI0 C MAaTE€pHUANBHO-
MIPaBOBBIM ACHEKTOM. JleATeTbHOCTh MPEICTABUTENS HAllpaBieHa TJIaBHBIM 00pa3oM
Ha pa3pelieHue Jesa Mo 3aKOHY B MOJIb3Y 3aMHTEPECOBAHHOTO JUIA (OBEPUTENIS), U
JUIL  JOCTHOKCHUS KOTOPOM IIPEICTAaBUTENNb JOJDKEH NPWIOKUTH MaKCUMAaJbHO
BO3MOKHBIEC YCHUJIMS B Pa3pELICHUN J€ja B II0JIb3Y CBOEr0 IPEACTABIAEMOrO.

[Tpuberatb B HOpsSAKE TPa)XJAAHCKOIO CYJONPOU3BOJACTBA K CyneOHOMY
IIPEACTABUTENIBCTBY 3aMHTEPECOBAHHBIX JIUL] 3aCTABJIAIOT Pa3HbIC IPUYNHBI.

OpnHu, HE MOTYT CAaMOCTOSITEIIBHO 3alUIIATh CBOM IIPAaBa U IPEICTABIATH CBOU
MHTEPEChI, BBUJY HEIEECHOCOOHOCTH, MOATOMY HX IMpaBa PEaU3ylOT 3aKOHHBIE
IIPEACTABUTENHN (POIUTENH, YCHIHOBUTEIN, OTIEKYHBI, IOTICYUTEIIN ).

Hpyrue »xe, >KeJaroT BOCHOJIb30BATHCS KBATU(DUIIMPOBAHHON IOPUIMYECKOMN
MOMOIIIbIO, KOTOpasi CIOCOOCTBYET HauOOJee IOJIHOMY UM  BCECTOPOHHEMY
BBISICHEHHIO BCEX OOCTOSITENBCTB MO JEIy.

[IpeacTaBUTENBCTBO B I'PAKIAHCKOM MPOLECCE MMEET OOJbIIOE 3HAUYECHHUE U
CIIY’KUT Ba)XHOW TapaHTUEN B Jiefie 00ecnedeH s 3aluThl MpaB, CBOOO U 3aKOHHBIX
MHTEPECOB TpaXJaH M OpraHu3aiuid. B CBf3M € O3TUM 3aKOHOJATEIbCTBOM
YCTAQHOBJICH IIMPOKUHA KpYr JIMIL, KOTOpbIE MOTYT Y4YacTBOBaTb B KadeCTBE
npenacraBurenet B cyne. Ho, He cMOTps Ha WMPOKUN MEPEYEHb, K MPEACTABUTEISAM
NpeIbABISAIOTCS onpeaenéHHble TpeboBanus. [IpencraButensiMu B cysie MOryT ObITh
JieecriocoOHbIE JIMIIA, UMEIOIINE HauiexaluM o0pa3oM 0(pOpMIIEHHbBIE TOJTHOMOYUS
Ha BEJICHUE JIEJIa, 32 UCKIIIOYEHUEM CYZEH, CIIE0BATENeH, IPOKYPOPOB, OAHAKO OHU
MOI'yT y4acTBOBAaThb B IIPOLIECCE B KA4e€CTBE IPEACTABUTENIEH COOTBETCTBYIOLIUX
OpPraHOB WJIM 3aKOHHBIX IPEICTABUTEIICH.

CyneOHOoe mpeAcTaBUTENbCTBO O0JAAAaeT PSIOM IMPU3HAKOB, OMPENEISIOIINX
CYILIHOCTHh JAaHHOW NIPaBOBOM KaTeropuu. Bo-NepBBIX, Tak Kak MPEeICTaBUTEIb
OCYILECTBIISIET TPEICTABICHUE 3aMHTEPECOBAHHOIO JIMIA, BBICTYIAs OT CBOETO
MMEHHU, HO B UY>KUX UHTEpEcax, €ro mnpoieccyaibHble MpaB U 003aHHOCTHU SIBISIIOTCS
MPOU3BOJAHBIMU OT MPAB U O0A3aHHOCTEW MpeICTaBIAeMOro juna. Bo-BTopbix, s
MPEACTABIICHUS] YYKUX HHTEPECOB NPEACTABUTENb HANEIAECTCS ONPEACIEHHBIMU
IIOJJTHOMOYHSIMH,  KOTOpPBIE  CO3JAaIOT  HEKHE  «PaMKW»,  OTPAHUYMBAIOLINE
MIPEACTABUTENSI B  COBEPUIEHUMM MpPOLECCyalbHbIX JelcTBuil. OH  BHpase
OCYILECTBJIATh JUIIb T€ W3 HUX, KOTOpPBIE IPEAYCMOTPEHBI IMOJHOMOYMAMHU. B-
TPETHUX, IIPEACTABUTEID MMEET JUIb IIPOLIECCYANBHO-TIPABOBYIO
3aMHTEPECOBAHHOCTh B pa3peIICHUH Jelia Mo 3aKOHY U B Haubosee OiaronpusiTHOM



HCXOJE JUIsl CBOETO JoBepuTensa. UTo Ke KacaeTcs MaTeprualbHO-IIPABOBOM CTOPOHBI,
TO OHA CJIEAYET 3a NPEACTABISEMbBIM JIULIOM.

CylIHOCTb MPEICTABUTENBCTBA B TOM, UTO OHO CIIYYUT BOXKHEHIIEH rapaHTUEn
npaBa Ha CyJIeOHYIO 3alIUTY MpaB, CBOOO U OXpaHsIEMbIX 3aKOHOM UHTEPECOB.

CynebHOe TMpeACTaBUTEILCTBO B TPAKIAHCKOM IMpOIECCe UMEET P
0COOEHHOCTEM, Cpei KOTOPhIX BaXKHEUILEH SIBJISIETCS €T0 1ejb, KOTOpasi COCTOUT B
OKa3aHWM KBAIM(DUIIMPOBAHHON IOPUIMYECKON TIOMOIIM Y4YacTBYIOIIMM B Jelie
munaMm. braromapsi cyneOHOMY MpeACTaBUTEILCTBY OOECIEUMBAETCS BO3MOXKHOCTD
IIOJIHOTO BBISIBIIEHUS U OLIEHKH OOCTOSATENBCTB M0 JIEIy.

[IpencTaBUTENBCTBO - NPABOBOM HMHCTUTYT, CIHOCOOCTBYIOIIMM IOJIHON
peanu3anuy BCeX NPOLECCyalbHBIX MPAB U 00S3aHHOCTEN 3aMHTEPECOBAHHBIX JIUL.

3HaueHue cyAeOHOro MpeaCTaBUTEN CIOKHO MEPEOLEHUTh, BeAb Onarogaps
€My JOCTHraercs HauOoJjiee TIOJIHAsg peanu3aluus NpOoLecCyalbHbIX TMpaB U
00513aHHOCTEN 3aMHTEPECOBAHHBIX JIMII.

B coBpeMEeHHBIX YCIOBHSX POJb CYACOHOrO MPEICTaBUTENILCTBA HApAIUBACT
TEMIIbl 110 LEJIOMY Py NpUYMH. Bo-mIepBBIX, IEpexo] K COCTI3aTEIbHOW MOJIEIIN
IPaXJAHCKOI'O CYJOIPOM3BOACTBA IIPUBEN K TOMY, YTO CYJ BBICTYHA€T B POJU
apOuTpa W HE CBs3aH OOS3aHHOCTHIO IO JIOKa3pIBaHUIO. bpems poka3biBaHuUs
MEPELUI0 Ha CTOPOHBI, YTO JIEJIAET JOCTAaTOYHO 3aTPYAHUTEIbHBIM JIUIY, HE
UMEIOLIEMY HEOOXOIMMBIX 3HaHUHN B IOPUAMYECKON cdepe, 000CHOBAHHO U3JI0KHUTh
CBOIO IMO3ULIMIO, JI0OKa3aTh HPEIbSABICHHbIE TpeOOBaHUS WIM BO3pakeHus. Bo-
BTOPBIX, 3aKOHOJATEIbCTBO HE CTOMT HA MECTE, IOCTOSHHO COBEPIICHCTBYSICH U
npuymHoxkasich. Co3naércs Oomplias HOpMaTHUBHAas IpaBoBas 0as3a, KOTOPYIO MOJ
CUJIY OCUJIMTh TOJIbKO KBaJU(UIIMPOBAHHOMY FOPUCTY, 0€3 MOMOIIM KOTOPOIO MOPOn
He 00ouTHCh. M3M0XKEeHHBbIE BbIIIE MPUYUHBI MOCIYKHJIA OCHOBAHMEM CO3IAHMS
WHCTUTYTa aJIBOKATYPHI.

Takum o00pa3oM, UHCTUTYT CYJEOHOTO MPECTABUTEIHCTBA SIBJISIETCS BaYKHBIM
1 HeoOxomuMbIM. OH o00ecIeYMBaeT BO3MOXKHOCTHL JIMIIAM, HE 00J1aJaroIiM
JOCTATOYHBIMHU MIPaBOBBIMHU MO3HAHUSIMU, MaKCUMAaJIbHO peanu3oBaTh
rapaHTUPOBAaHHbIE WM IIpaBa, 3alllUTUTh JAHHOE JIMII0O OT HE3aKOHHBIX U
HEOOOCHOBAaHHBIX JEHUCTBUN Jpyrux JuIll. bmaromaps JaHHOMY HWHCTUTYTY
peanu3yercs KOHCTUTYLMOHHAsI TapaHTHsl, COTJIaCHO KOTOPOW KaXKIbld UMEET MPaBo
Ha OKa3zaHue MpohecCuOHATHHON IOPUINIECKON TTOMOIITH.

Yro ke KacaeTcs UCCIEeN0BaHUs JAaHHOTO MHCTUTYTA, MPEACTABISAETCA, YTO OH
emé HEAOCTATOYHO M3Yy4YeH. JIMCKyCCMM OTHOCHUTEIIBHO HEro He ymoJkaroT. llo-
MpPEXHEMY OCTAETCsl TOCTATOYHO 3J000JHEBHBIX, MPOOJIEMHBIX ACHEKTOB, KOTOPHIE
HEO00XOJIMMO Pa3pelIuTh B OYIyIIEM.
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